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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


--- 

EXXON CORPORATION, : 

Plaintiff, : 73 Civ. 

-against- : 

THE CITY OF NEW YORK; ENVIRONMENTAL : 

PROTECTION ADMINISTRATION OF THE CITY COMPLAINT 

OF NEW YORK: and ADMINISTRATOR OF : 

THE ENVIRONMENTAL PROTECTION ADMINIS¬ 
TRATION OF THE CITY OF NEW YORK, : 

Defendants. : 

- - -- 


Plaintiff, for its complaint, avers: 

1. Exxon Corporation, whose relevant business 
operations were conducted through its wholly-owned sub¬ 
sidiary, Humble Oil & Refining Company prior to January 1, 
1973 is, and at all times relevant to this complaint was, 

a foreign corporation duly organized and existing under the 
laws of the State of New Jersey and qualified to do business 
in the State of New York. 

2. Defendant The City of New York ("the City") 
is, and at all times relevant to this complaint was, a 
municipal corporation of the State of New York located in 
the Southern District of New York. 

3. Defendant Environmental Protection Ad¬ 
ministration of the City of New York (''the City E.P.A. ) 
is, and at all times relevant to this complaint was, an 
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administrative body appointed and acting pursuant to the 
Administrative Code of the City of New York, located in 
the Southern District of New York. 

4. Upon information and belief, defendant 
Administrator of the Environmental Protection Administra¬ 
tion ("the City Administrator"), or his predecessor in 
office, is, and at all times relevant to this complaint 
was, an individual appointed to supervise the City E.P.A. 
and acting in that capacity pursuant to the Administrative 
Code of the City of New York, located in the Southern 
District of New-York. 


COUNT I 

5. This claim for declaratory and injunctive 
relief is brought under 28 U.S.C. §2201 against defendants 
under Article VI, Clause 2 (the Supremacy Clause) of the 
Constitution of the United States. 

6. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of ten thousand dollars 
($10,000) and jurisdiction is conferred upon the Court by 
28 U.S.C. §1331(a) (Federal Question). Venue is proper 
under 28 U.S.C. 51391(b). 

7. On August 25, 1971, the City amended its 
Administrative Code by adding thereto, inter alia , 
§1403.2-13.11 "Lead content of gasoline restricted." That 
amendment, a copy of which is annexed hereto as Exhibit 1, 
required a restriction of the lead content of gasoline, 
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intended for use in the City, to a level of 1.0 grams 
per gallon ("g/gal. "> by January 1, 1972, 0.5 g/gal. by 
January 1, 1973 and 0 g/gal. by January 1, 1974. 

8. Plaintiff complied in good faith with the 
January 1, 1972 lead content restriction of 1.0 g/gal. and 
is now marketing gasoline intended for use in the City 
with a lead content of no more than 1.0 g/gal. 

9. On November 6, 1972, plaintiff filed an 
application with the City E.P.A. for a variance from the 
January 1, 1973 lead content restriction of 0.5 g/gal. 

the grounds of anticipated federal regulation of fuels and 
fuel additives, including lead, and the undue hardships 
which would be imposed on plaintiff by virtue of the 0.5 
g/gal. restriction. 

10. On February 16, 1973, the City Administrator 
denied plaintiffs application for a variance and granted 
plaintiff only until March 30, 1973 to meet the 0.5 g/gal. 
lead content restriction for gasoline with a research 
octane number below 95.9 ("regular") and until June 28, 
1973 to meet the 0.5 g/gal. lead content restriction for 
gasoline with a research octane number of 95.9 and above 

("premium"). 


11 . 


On January 10, 1973, the Administrator 


of 


the Federal Environmental Protection Agency ( the ioderal 
Administrator") promulgated a "Regulation of Fuels and 
Fuel Additives". That federal regulation, which is a 
control or prohibition of fuels and fuel additives, became 
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effective February 9, 1973, and a copy thereof is annexed 
hereto as Exhibit 2. It provides that sellers of gasoline 
such as plaintiff must make generally available throughout 
the nation at least one grade of gasoline with a lead 
content of not more than 0.05 g/gal. by July 1, 1974. 

Prior to that date, the regulation permits plaintiff and 
other such sellers of gasoline to continue to provide all 
grades of gasoline without restriction of the lead content 
thereof. Thus there is a federal control on a national 
basis of the lead content of gasoline. 


12. The Federal Administrator possesses the 
authority under 42 U.S.C. 1857f-6c ("Regulation of fuels 
Authority of Administrator to regulate") to prescribe a 
nation-wide prohibition or control of any fuel or fuel 
additive, including lead. Moreover, 42 U.S.C. 51857-6c 


provides further, in pertinent part: 


"(4) (A) Except as otherwise provided in sub- 

paragraph (B) or (C), no State (or political sub¬ 
division thereof) may prescribe or attempt to 
enforce, for purposes of motor vehicle emission 
control, any control or prohibition respecting 
use of a fuel or fuel additive in a motor vehicle 
or motor vehicle engine 


(i) if the Administrator has found 
that no control or prohibition under 
paraoraph (1) is necessary and has 
published his finding in the Federal 
Register, or 

(ii) if the Administrator has prescribed 
under paragraph (1) a control or prohibition 
applicable to such fuel or fuel additive, 
unless State prohibition or control is identi¬ 
cal to the prohibition or control prescribed 
by the Administrator. 
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(B) Any State for which application of 
section 1857f-6a(a) of this title has at any 
been waived under section 1857 f- 6 a(b) of tms 
title may at any time prescribe and enforce, 
the purpose of motor vehicle emission control 
control or prohibition respecting any fuel or 
fuel additive. 


time 

for 
, a 


(C) A State may prescribe and enforce, for 
purposes of motor vehicle emission control, a 
control or prohibition respecting the use of a 
fuel or fuel additive in a motor vehicle or motor 
vehicle engine if an applicable implementation 
plan for such State under section 1857c-5 of this 
title so provides. The Administrator may approve 
such provision in an implementation plan, or 
promulgate an implementation plan containing 
such a provision, only if he finds that the State 
control or prohibition is necessary to achieve 
the national primary or secondary ambient air 
quality standard which the plan implements. 

13. The State of New York has never received 
a waiver as described in 42 U.S.C. §1857f-6c(c)(4)(B) nor 


has the State of New York filed an implementation plan, 


as described in 42 U.S.C. S1857f-6c(c)(4)<C), which has 


been approved by the Federal Administrator. 

14. Section 1403.2-13.11 of Chapter 57 of the 
City's Administrative Code violates the Supremacy Clause 
(Article VI, Clause 2) of the Constitution of the United 
States in that Congress has specifically pre-empted the 
control cr prohibition of any fuel or fuel additive and 
has barred the States and their political subdivisions 
from prescribing or attempting to enforce any control or 
prohibition "especting use of a fuel or fuel additive, 
unless the State prohibition or control, cr that of its 
political subdivision, is identical to the prohibition 
or control prescribed by the Federal Administrator. 
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15. The City's lead content restriction of 0.5 
g/gal. by January 1, 1973, extends to all grades of 
gasoline. That control takes effect March 30, 1973 as 

to grades of gasoline with a research octane number below 
95.9 (regular) and June 28, 1973 as to grades of gasoline 
with a research octane number of 95.9 and above (premium). 
Its further control requires the lead content of all 
grades of gasoline to be 0 g/gal. by January 1, 1974. 

None of these restrictions is identical to any control or 
prohibition prescribed by the Federal Administrator. 

16. As a direct and immediate result of the 
wrongful acts by defendants, plaintiff has sustained and 
will continue to sustain substantial losses. It is 
unable, without substantial expenditures, to enter into 
or honor contracts for the sale of regular or premium 
gasoline intended for use in the City after March 30, 1973 
and June 28, 1973, respectively. Plaintiff cannot comply 
with the City's lead content restrictions without con¬ 
tinuing great expense to itself. Furthermore, compliance 
with the City's scheduled reduction in lead content to 

0 g/gal. could cause injury to plaintiff's customers. 

17. By virtue of the wrongful acts of defend¬ 
ants and the resulting conflict between the federal 
regulation and the City's Administrative Code, plaintiff's 
final plans for the future production and sale of any 
gasoline intended for use in the City have been severely 
disrupted and delayed. Such disruption and delay are 
causing substantial losses which will continue to grow 
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in magnitude until defendants' conduct is enjoined. 

18. The wrongful acts of defendants also have 
the effect of destroying plaintiff's existing business 
and good will and undermining future business and good 
will in the City. Such damages while growing ever larger 
are impossible to measure at this time. 

19. For these reasons, plaintiff has no ade¬ 
quate remedy at law and unless defendants are prelimi¬ 
narily and permanently enjoined from enforcing the provi 
sions of §1403.2-13.11 of Chapter 57 of the Administra¬ 
tive Code of the City, plaintiff will be irreparably 
damaged. 

4 ‘ 

COUNT II 

20. Plaintiff repeats and adopts by reference 
the averments of paragraphs 7 through 19, inclusive. 

21. This claim for declaratory and injunctive 
relief is brought under 28 U.S.C. §2201 against defend¬ 
ants under Article I, Section 8, Clause 3 (the Commerce 
Clause) of the Constitution of the United States. 

22. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of ter. thousand dollars 
($10,000) and jurisdiction is conferred upon the Court by 
28 U.S.C. 1331(a) (Federal Question) and 28 U.S.C. §133, 
(Commerce). Venue is proper under 28 U.S.C. §1391(b). 


- 7 - 
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23. Plaintiff is engaged in the production, 
transportation, distribution and sale of gasoline through¬ 
out the United States and numerous foreign countries. 
Plaintiff's gasoline intended for use in the City is 
blended and shipped from its Bayway Refinery located in 
the State of New Jersey. 

24. Plaintiff's production, transportation, 
distribution and sale of gasoline products throughout the 
United States have been, and will increasingly continue 
to be, severely disrupted by §1403.2-13.11 of Chapter 57 
of the City's Administrative Code. 

25. Section 1403.2-13.11 of Chapter 57 of the 

City's Administrative Code imposes an impermissible burden 

\ 

on interstate commerce among the several states and as 
such violates the Commerce Clause of the Constitution 
of the United States. 

WHEREFORE, plaintiff demands judgment: 

(1) Preliminarily and permanently enjoining the 
defendants and each of them, their officers, agents, ser¬ 
vants, employees and attorneys and those persons in active 
concert or participation with them from: 

(a) enforcing or taking any steps to 
enforce the provisions of 
§1403.2-13.11(a)(3) and (4) of 
Chapter 57 of the Administrative 
Code of the City; 
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(b) imposing any fine or penalty pur¬ 
suant to S1403.2-15.25(d) of 
Chapter 57 of the Administrative 
Code of the City or any other 
provision of statutory, regula¬ 
tory or common law, upon plaintiff 
for any non-compliance with §1403.2- 
13.11(a)(3) and (4) of Chapter 57 

of the Administrative Code of the 
City; or 

(c) barring or attempting to bar the 
. purchase, sale, offer for sale, 

storage or transportation of plain¬ 
tiff's gasoline intended for use in 
the City by reason of any non- 
compliance with §1403.2-13.11(a) 

(3) and (4) of Chapter 57 of the 
Administrative Code of the City. 

(2) Declaring that § 1403.2-13.11 (a) ( 3) and (4) 
of Chapter 57 of the City's Administrative Code are null 
and void by reason of the operation of the Commerce Clause 
of the Cone■:tution of the United States in that defendants 
have imposed an impermissible burden on interstate commerce. 

(3) Declaring that § 1403.2-13 . 11 (a) (3) and 
(4) of Chapter 57 of the City's Administrative Code arc- 
null and void by reason of the operation of the Supremacy 
Clause of the Constitution of the United States and the 
fedora] pre-emption of the control or prohibition of the 
lead content of gasoline. 
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(4) Awarding the plaintiff such 
further injunctive and other relief in the 
may be consistent with justice, equity and 
conscience. 


other and 
premises which 
good 


SHEARMAN & STERLING 


A Member of the Firm 

Attorneys for Plaintiff 

Exxon Corporation 

53 Wall Street 

New York, New York 10005 

483-1000 
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5 1403.2-13.11 Lead content of gasoline restricted. 

(a) No person shall cause or permit the 
use, or, if intended for use in the City of New York, the 
purchase, sale, offer for sale, storage or transpor¬ 
tation of gasoline which contains more than the follow¬ 
ing amount of lead by weight for the respective octane 
ranges as follows: 

* 

95.9 Octane No. Below 9f,9 

& Above Octane No. 


(1) 

On and after 
November 1, 1971.. 

.2.0 

grams 

per 

gal. 

1.5 

grams 

per 

(2) 

On and after 
January 1, 1972. . . 

.1.0 

grams 

per 

gal. 

1.0 

grams 

per 

(3) 

On and after 
January 1, 1973... 

.0.5 

grams 

per 

gal. 

0.5 

grams 

per 

(4) 

On and after 
January 1, 1974.. . 

.zero grams 


zero gram 

s 


(b) Where the lead content of gasoline is 
restricted to zero grams per gallon as in sub-section a, 
gasoline which contains 0.075 grams of lead per gallon 
shall be deemed to meet such restriction. 


The term octane number shall mean research octane 
number or rating measured by the research method. 
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40 c.r.R. § 80 


Subpart A - General Provisions 
Sec. 80.1 Scope. 

This part prescribes regulations for the control 
and/or prohibition of fuels and additives for use in 
motor vehicles and motor vehicle engines. These 
regulations are based upon a determination by the 
Administrator that the emission product of a fuel or 
additive will impair to a significant degree the per¬ 
formance of a motor vehicle amission control device 
in general use or which the Administrator finds has 
been developed to a point where in a reasonable time it 
would be in general use were such regulations promulgated; 
and certain other findings specified by the Act. 

Sec. 80.2 Definitions. 

As used in this part: 

(a) "Act" means the Clean Air Act, as amended 
(42 U.S.C. 1857 et seq.) 

(b) "Administrator" means the Administrator 
of the Environmental Protection Agency. 

* (c) "Gasoline" means any fuel sold in any 

State for use in motor vehicles and motor vehicle 
engines, and commonly or commercially known or sold as 
gasoline. 


(d) "Research octane number" means a 
measurement of a gasoline's knock characteristics which 
is determined by American Society for Testing and 
Materials analytical method designated D-2G99. 

(e) "Lead additive" means any substance 
containing lead or iead compounds. 

(f) "Leaded gasoline" moans gasoline which 
is produced with the use of any lead additive or which 
contains more than .05 grains of lead per gallon or more 
than .005 grams of phosphorus per gallon. 


•"State*' means a State, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin Islands, Guam 
and American Samoa. 
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(g) "Unleaded gasoline" means gasoline 
containing not more than .05 grams of lead per gallon 
and not more than .005 grams of phosphorus per gallon. 

(h) "Refinery" means a plant at which gasoline 
is produced. 

(i) "Refiner" means any person who owns, 
leases, operates, controls, or supervises a refinery. 

(j) "Retail outlet" means any establishment 
at which gasoline is sold or offered for sale to the 
public. 

(k) "Retailer" means any person who owns, 
leases, operates, controls, or supervises a retail 
outlet. 


(1) "Distributor" means any person who transpor 
or stores or causes the transportation or storage of 
gasoline at any point between any gasoline refinery and 
any retail outlet. 

Sec. 80.3 Test Methods. 

The lead and phosphorus content of gasoline 
shall be determined in accordance with test methods to be 
prescribed by the Administrator. 

Sec. 80.4 Right of entry; tests and inspections. 

The Administrator or his authorized representa¬ 
tives upon presentation of appropriate credentials shall 
have a right to enter upon or through any retail outlet 
or the premises or property of any distributor and shall 
have the right to make inspections, take samples, and 
conduct tests to determine compliance with this part 
and the Act. 

Sec. 80.5 Penalties. 

Any person who violates these regulations 
shall forfeit and pay to the United States a civil penalty 
of $10,000 for each and every day of the continuance of 
such violation, which shall accrue to the United States 
and be recovered in a civil suit in the name of the United 
States, brought in the district where such person has 
his principal office or any district in which he does 
business. The Administrator may, upon application by the 
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person against whom any such penalty has been assessed, 
remit or mitigate any such forfeiture. The Administrator 
shall have authority to determine the facts upon all 
such applications. 

Sec. 80.20 (Reserved) 

Sec. 80.21 Controls applicable to gasoline distributors. 

After July 1, 1974, no distributor shall sell 
to any distributor or retailer any gasoline which he 
represents is unleaded gasoline unless such gasoline 
does, in fact, meet the defined requirements for un¬ 
leaded gasoline in Section 80.2(g). 

Sec. 80.22 Controls applicable to gasoline retailers. 

(a) After July 1, 1974, no retailer or his 
employee or agent shall introduce, or cause or allow the 
introduction of leaded gasoline into any motor vehicle 
which is labeled "UNLEADED GASOLINE ONLY", or which is 
equipped with a gasoline tank filler inlet which is 
designed for the introduction of unleaded gasoline. 

(b) After July 1, 1974, every person who 
owns, leases, operates, controls, or supervises a 
retail outlet at which 200,000 or more gallons of 
gasoline was sold during any calendar year beginning with 
the year 1971 shall offer for sale at least one grade of 
unleaded gasoline of not less than 91 Research Octane 
Number at such retail outlet; Provided, however, That 

the octane number of unleaded gasoline offered for sale 
in areas where altitude is greater than 2,000 feet 
may be reduced one (1) octane number for each succeeding 
1000 feet but not more than three (3) octane numbers in 
total. 


(c) After July 1, 1974, every person who owns, 
leases, operates, controls, or ; upervises six or more 
retail outlets shall offer for sale at least one grade 
of unleaded gasoline of not less than 91 Research 
Octane Number at no fewer than 60t of such outlets; Pro¬ 
vided, however, That the octane number of unleaded 
gasoline offered for sale in areas where altitude is 
greater than 2,COO feet may be reduced one (1) octane 
number for each succeeding 1000 feet but not more than 
three (3) octane numbers in total. 
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(d) After July 1, 1974, every retailer shall 
prominently and conspicuously display in the immediate 
area of each gasoline pump stand the following notice: 

Federal law prohibits the introduction of 

gasoline containing lead or phosphorus into 

any motor vehicle labeled "UNLEADED GASOLINE 

ONLY." 

Such notice shall be no smaller than 36 point Lola 
type and shall be located so as to be readily visible 
to the retailer's employees and customers. 

(e) After July 1, 1974, every retailer shall 
affix to each gasoline pump stand a permanent legible 
label as follows: 

(1) For gasoline pump stands containing pump 
for introduction of unleaded gasoline into motor vehic'l 
the label shall state: 

Unleaded gasoline. 

(2) For gasoline pump stands containing' 
pumps for introduction of leaded gasoline into meter 
vehicles, the label shall state: 

Contains lead anti-knock compounds. 

Any label required under this paragraph shall be locate 
so as to be readily visible to the retailer's employees 
and customers. 

(f) After July 1, 1974, every retailer shall 
equip all gasoline pumps as follows: 

(1) Each I urn; from which leaded gasoline is 
sold shall be equipped with a nozzle spout havinu a 
terminal end with an outside dia- ter c£ not less than 
0.930 inci.os (2.362 centimeters) , 

(2) Each pump from which unleaded gasoline 
is sold shall be equipped with a nozzle spout which 
meets the following specification:'-: 

(i) the outside diameter of the terminal 
end shall not be- greater than 0.840 inches (2.134 ccnti 
meters): 









s<!Ction 'J' terminal end shall have a straight 

length/ 1 J - 5 < 6 - 34 centimeters) in 

3.0 inches ' (7^6 meShT = haU terminate 

tenu„,ctcrs) from the terminal end. 

dispensed fVom VTaTlinTT-T ° f gasolin * is 

Administrator maylnrt P f PUn,p stand ‘ the 

or tf\ *Z. * grant an exception to paragraph fe) 

To his satisfaction 1 ?^ ^ T haS becn^em^raS 

or equipment’will oo-oW an alt ^ rnatfe system of labeling 
graph (o) cr ?f). ‘" plY ” lth the objectives of para- 

Sec. 80.23 Liability for violations 

Section 80^22 b shar beVet' olations of paragraph (a) of 
' * snal - oe determined as follov/s: 

name of a gtl^li n JTo^lnlT 0 T^T a T , ■ trade ' 0r brand 

TUT' 3 .numT s ?fnd t L n i^ k di t sp‘L--ed 

the retailer a?d ^ch^sol^ gasoli " e was%oid, 
violation. The refine- e K re ". lner , sl ? a11 be deemed in 

irrespective or >rtt’.be aeemed in violation 

retailer, or the cTlTrt^ rcflner ' distributor, or 

distributor* or retaUer *„!J t 9 * nt ° f 

the violation. * * J “~* e caus cd or permitted 

name of a gasoline^ef LIT COT ^ or ^ c > trade, or brand 
subsiding s Tl™ r or any of its marketing 

or is not di.-T.laycx at^th^roMi ? he p 5 f r,p ° r thc punp stand 
gasoline was sold, th? -c-u’ ! L° U ‘ le V rC " which the 
sold thc retailor r'c'oi’r" d any distributor who 

storagt ta'kij£ h '’.‘“h»» the retail outlet 
the violation sh^KSU^ Sa?!o^° * 

any gasoline^re'mer which a retailor and 

tion under tub-ArTrT-' m ribU ??f Would bc viola- 
retailor shall not te'T-hli if IV ° r para 9 r aph (a) the 
demonstrate t a h J if the retailer can 

or his t-apJofSc or \lTt. ^ *** n0t causcd by him 

of paragraph (jj iTvTlTTl ^Paragraph (2) 

n Mch 01 noro distributors have 
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sold the retailer gasoline contained in the retail outlet 
storage tank which supplied the pump from which the gasoline 
was sold, any o. such distributors who can demonstrate that" 
he violation was not caused by him or his employee or 
agent shall not be liable. 

In any case in which the retailer or 
his employee or agent introduced leaded gasoline from a 
pump from which leaded gasoline is sold into a motor 
vehicle which is equipped with a gasoline tank filler 
inlet oesigned for the introduction of unleaded gasoline, 
only the retailer shall be deemed in violation. 


Sec. 80.24 


Controls applicable to motor vehicle 
manuf acturers 


The manufacturer of any motor vehicle equipped 
with an emission control device which the Administrator 
has determined will be significantly impaired by the 
use of leaded gasoline shall: 

Affix two permanent, legible labels 
reading UNLEADED GASOLINE ONLY" to such vehicle at the 
time of its manufacture, as follows: 

(1) One label shall bo located on the 
instrument panel so as to be readily visible to the 
operator of the vehicle; Provided, however. That the 
require^ statement may be incorporated into the design 

label? a?d trUrient PanGl rather than Provided on a separate 

(2) One label shall be located immediately 
t0 5asoli:ie flllcr tank inlet, outside of 

h/J 1 ! e rJ" Ct compartment, and shall be located so as 

to Mch ?ii&r V ini«! l ° a " y PO ”°" introducing gasoline 

5 hc E "? lish language in block 
J ^aall be o. a color that contrasts with 
their background. 

. rv nn (b - Manufacture such vehicle with a gasoline 
diHiet J 1 » lnl0t having a restriction with an inside 
u u n ° grcator than 0.910 inches (2.311 centimeter 
which prevents the insertion of a nozzle with a spout 

inlet'shal ? f ro f r lb " d . S 00.22(g) (2) (i) . Such filler 
inlet shall be designed so as to activate immediately 

, 0 d 22(nTin device on any nozzle subject to 

5 80.22(g)(1) when the introduction of gasoline into 
such filler inlet from such a nozzle is attended? 


s) 
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unit;:.' status district court ■ 

SOUTHERN DISTRICT OF NEW YORK 

-x 

GETTY OIL CO. (Eastern Operations), : 

INC., GULF OIL CO. - U.S. , MOBIL 
OIL CORPORATION, ar.d SUN OIL COM¬ 
PANY OF PENNSYLVANIA, 

Plaintiffs, 

-against- 

T1IE CITY OF NEW YORK, HERBERT 

ELISH, Environr ortal Protection : 

Administrator of the City of New 

York, and THE ENVIRONMENTAL PRO- : 

TECTION ADMINISTRATION OF THE 

CITY OF NEW YORK, : 

Defendants. : 

-x 



Plaintiffs Getty Oil Co. (Eastern Operations),. Inc ’ y 
Gulf Oil Co. - U.S., Mobil Oil Corporation, and Gun Oil-Com- 

« * Ca# 

pany of Pennsylvania, by their attorneys Shea Gould Climenko & 
Kramer, for their complaint, allege: 


1. Getty Oil Co. (Eastern Operations), Inc. ("Getty") 
is, and at all times relevant to this complaint was, a cor¬ 
poration, duly organized ana existing under and by virtue of 
the laws of the State of Delaware, qualified to do business 
in the State of New York and engaged in the refining, distribu¬ 
tion, transportation, storage and sale of gasoline for use in 
the operation of motor vehicles. Getty’s business is conducted 
in interstate commerce in and amonq the several states, includ¬ 
ing, but not limited to, the State and City of New York. 


2. Gulf Oil Co. - U.S. ("Gulf") is, and at all t'nos 
relevant to t: is cpmplaint was, a corporation, duly organized 
and existing under and by virtue of the laws of the State of 
Pennsylvania, qualifier, to do business in the State of New York 
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and engaged in the refining, distribution, transportation, 
storage and sale of gasoline for use in the operation of motor 
vehicles. Gulf's business is conducted in interstate commerce 
in and among the several states, including, but not limited to, 
the State and City of New York. 

3. Mobil Oil Corporation ("Mobil") is, and at all 
times relevant to this complaint was, a corporation, duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of New York and engaged in the refining, distribution, 
transportation, storage and sale of gasoline for use in the 
operation of motor vehicles. Mobil's business is conducted 

in interstate commerce in and among the several states, includ¬ 
ing, but not limited to, the State and City of New York. 

4. Sun Oil Company of Pennsylvania ("Sun") is, and 
at all times relevant to this complaint was, a corporation, 
duly organized and existing under and by virtue of the lawn of 
the State of Pennsylvania and engaged in the refining, dis¬ 
tribution, transportation, storage and sale of gasoline for 
use in the operation of motor vehicles. Sun's business is 
conducted in interstate commerce in and among the several state 
including, but rot limited to, the State and City of New York. 

5. Defendant City of New York is, and at all times 
relevant to this complaint was, a municipal corporation, exist¬ 
ing by virtue of a Charter granted by the State of New York, 
political subdivisions of which are located in the Southern 
District of New York. 


6. Upon information and belief, on or about February 
1C, 1073, defendant Herbert Flish ("Flich") was duly appointed 
to succeed Jerome Krctchiuor as Administrator of The Knvircn- 
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since the tine of his appointment has acted in that capacity 
pursuant to the Administrative Code of the City of New York. 

7. Defendant The Environmental Protection Administra 
tion of the City of New York (the "City E.P.A.") is, and at 
all times relevant to this complaint was, an administrative 
body, acting pursuant to the Administrative Code of the City 
of New Ycrk, and having its principal office in the Southern 
District of New York. 


COUNT ONE 

8. This claim for declaratory and injunctive relief 
is brought pursuant to the Supremacy Clause (Article VI, Clause 
2) of the Constitution of the United States and 26 U.S.C. 

§ 2201 . 


9. The matter in controversy exceeds, exclusive of 
interests and costs, the sum of Ten Thousand Dollars ($10,000). 
Jurisdiction of this Court is invoked pursuant to 28 U.S.C. 
§1331 (a) (Federal Question). Venue is proper pursuant to 28 
U.S.C. §1391(b). 

10. (a) On or about December 31, 1970, Congress 

amended the Clean Air Act (42 U.S.C. §1857 et see.) by adopt¬ 
ing the Clean Air Amendments of 1970 (Public Law 91-C04; 84 
Stat. 1G76). The said Clean Air Amendments provide, inter 
alia, for the regulation of the lead content of motor vehicle 
fuels for the purpose of controlling the emissions thereof. 


(b) Section 211 of the Clean Air Act, as amended 

(42 U.S.C. §18571-00), provides, in pertinent part: 

"(c)(1) The Adm -.istrator may, from time 
to tire on t! i asin cf information obtained 
under • ubtiect m» (b) of this section or other 
information available to him, by regulation, 
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control or prohibit the manufacture, introduction 
into commerce, offering for sale, or sale of any 
fuel or fuel additive for use in a motor vehicle 
or motor vehicle engine (A) if any emission prod¬ 
ucts of such fuel or fuel additive will endanger 
the public health or welfare, or (B) if emission 
products of such fuel or fuel additive will im¬ 
pair to a significant degree the performance of 
any emission control device or system which is 
in general use, or which the Administrator finds 
has been developed to a point where in a reason¬ 
able time it would be in general use were such 
regulation to be promulgated." 


11. (a) Acting pursuant to Section 211 of the Clean Air 

Act (42 L'.S.C. §1847f-6c) , on or about January 10, 1973, the 
Federal Environmental Protection Agency, by its Administrator 
William D. Ruckelshaus, promulgated certain "Controls and Pro¬ 
hibitions" with respect to gasoline applicable to gasoline 
refiners, distributors and retailers (Part 80, Chapter I, Title 
40, Code of Federal Regulations). 


(b) The aforesaid regulations, as promulgated, 
provide, inter alia: 


"§R0.2 Definitions. 

As used in this part: 

* * * 

(e) 'bead additive* means any substance 
containing load or lead compounds. 

(f) 'beaded gasoline' means gasoline which 
is produced with the use of any lead additive or 
which contains more than 0.05 gran of lead per 
gallon or more than 0.005 gram of phosphorus per 
gallon. 

(g) 'Unleaded gasoline' means gasoline 
containing not more than 0.05 gram of lead per 
gallon and not more than 0.005 gram of phosphorus 
per gallon. 

* * * 

"§80.22 • Controls applicable to gasoline 
retailers. 

* * * 

(b) After July 1, 1974, every person who 
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owns, leases, operates, controls, or supervises 
retail outlet at which 200,000 or more gallons 
"of gasoline was sold during any calendar year be¬ 
ginning with the year 1971 shail offer for sale 
at least one grade of unleaded gasoline of not 
less than 91 Research Octane dumber at such re¬ 
tail outlet: Provided , however , that the octane 
number of unleaded gasoline offered for sale in 
areas where altitude is greater than 2,000 feet 
may be reduced one (1) octane number for each 
succeeding 1,000 feet but not more than three 
(3) octane numbers in total. 

(c) After July 1, 1974, every person who 
owns, leases, operates, controls, or supervises 
six or more retail outlets shall offer for sale 
at least one grade of unleaded gasoline of not 
less than 91 Research Octane Number at no fever 
than 60 percent of such outlets: Provided, how¬ 
ever, that the octane number of unleaded gasoline 
offered for sale in areas where altitude is 
greater than 2,000 feet may be reduced one (1) 
octane number for each succeeding 1,000 feet but 
not more than three (3) octane numbers in total." 


12. (a) The aforesaid Federal regulations, as promul¬ 

gated, were published in the Federal Register, Vol. 38, No. 6 
on January 10, 1973. 


(b) Section 311 of the Clean Air Act (42 U.S.C. 

§1857h-5) provides, in pertinent part: 

"(b)(1) A petition for review of action of 
the Administrator in promulgating . . . any con¬ 
trol or prohibition under section 1857f-6c*. . . 
may be filed only in the United States Court of 
Appeals for the District of Columbia .... Any 
such petition shall be filed within 30 days from 
the date of such promulgation or approval, or 
a fter such date if such petition is based solely 
on grounds arising after such 30th day.” 


(c) As of the date of the filing of this ccmolaint, 
defendant City of New York has not filed any such petition for 
review of the aforesaid regulations as promulgated by the Admin¬ 
istrator of the Federal Environmental Protection Agency, and the 
time within which'to have done so lias elapsed. 


13. Section 211 of the Clean Air Act (42 U.S.C. §1857f- 
Cc) also provides, in pertinent part: 
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"(4) (A) Except as otherwise provided in 

subparagraph (B) or (C) , no State (or political 
subdivision thereof) nay prescribe or attenpt to 
enforce, for purposes of motor vehicle emission 
control, any control or prohibition respecting 
use of a fuel or fuel additive in a motor vehi¬ 
cle or motor vehicle engine — * . 

(i) if the Administrator has 
found that no control or prohibition under 
paragraph (1) is necessary and has pub¬ 
lished his finding in the Federal Register, 
or 

(ii) if the Administrator has 
prescribed under paragraph (1) a control 
or prohibition applicable to such fuel or 
fuel additive, unless State prohibition or 
control is identical to the prohibition or 
control prescribed by the Administrator. 

(R) Any State for which application 
of section l£57f-6a(a) of this title has at any 
time been waived under section 1857f-6a(b) of 
this title may at any time prescribe and enforce, 
for the purpose of motor vehicle emission con¬ 
trol, a control or prohibition respecting any 
fuel or fuel additive. 

(C) A State may prescribe and en¬ 
force, for purposes of motor vehicle emission 
control, a control or prohibition respecting 
the use of a fuel or fuel additive in a motor 
vehicle or motor vehicle engine if an applica¬ 
ble implementation plan for such State under 
section 1857c-5 of this title so provides. The 
Administrator may approve such provision in an 
implementation plan, or promulgate an implemen¬ 
tation plan containing such a provision, only 
if he finds that the State control or prohibi¬ 
tion is necessary to achieve the national pri¬ 
mary or secondary ambient air quality standard 
which the plan implements." 


14. The State of New York has never received a waiver 
as described in 42 U.S.C. §1857f-Gc(c)(4)(B) nor has the State 
of New York filed an implementation plan, as described in 42 
U.S.C. S1657f-6c (c) (4) (C), which has boon approved by the Fed¬ 
eral Administrator. 


15. Thus, by prescribing the aforesaid regulations and 
controls with rosp ct to gasoline, the Administrator of the 
Federal Environmental Protection Agency has preempted any rogu- 
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latory action by any state, or political subdivision thereof, 
with respect to gasoline unless such regulation is identical 
to the prohibition or control prescribed by him. 

16. (a) Notwithstanding the aforesaid provisions of 

the Clean Air Act, as amended, in or about July 1971, defen¬ 
dant City of New York adopted Local Law No. 49, amending its 
Administrative Code by adding thereto a new chapter entitled 
"Chapter 57 Environmental Protection Administration Part II-~ 

S 

Air Pollution Control Code" (hereinafter referred vc a:- ".r-yi 
Law No. 49"). 


(b) Local Law No. 49 contains, inter alia , pro¬ 
visions which purport to regulate the sale and use of gasoline 
for motor vehicles in the City of New York and to prohibit the 
sale or use, regardless of where purchased, of gasoline in the 
City of New York unless said gasoline meets certain specifica¬ 
tions with respect to lead content and other physical charac¬ 
teristics thereof, which specifications are set by the City of 
New York and are not identical with the regulations promulgated 
by the Administrator of the Federal Environmental Protection 
Agency, as required by Section 211(c)(4)(A) of the Clean Air 
Act, as amended (42 U.S.C. §1857f-6c). 

17. Article 13, Section 1403.2-13.11 of Local Law No. 

49 provides, in pertinent part: 


"§1403.2-13.11 Lead content of gasoline 
restricted. 

(a) No person shall cause or permit the 
use, or, if intended for use in the City of 
New York, the purchaso, sale, offer for sale, 
storage or transportation of gasoline which 
contains more than the following amount of 
lead by weight for the respective octane 
ranges as follows: 
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(1) on and after 
November 1, 1971 

(2) on and after 
January 1, 1972 

(3) on and after 
January 1, 1973 

(4) on and after 
January 1, 1974 


95.9 Octane No.* 

and A! avo 

2.0 grams per gal. 
1.0 grams per gal. 
0.5 grams per gal. 


Below 95.9 
Octan : f . 

1.5 grams per gal. 
1.0 grams per gal. 
0.5 grams per gal. 


zero grams 


zero grams 


*The term octane number shall mean research octane number 
or rating measured by the research method. 


(b) Where the lead content of gasoline is 
restricted to zero grams per gallon as in sub¬ 
section a, gasoline which contains 0.075 grams 
of lead per gallon shall be deemed to meet such 
restriction." 


18. (a) Article 13, §1403.2-13.12 of Local Law No. 49 

also provides: 

"Effective October 1, 1971, no person shall 
cause or permit the use, or, if intended for use 
in the city of New York, the purchase, sale, of¬ 
fer for sale, storage or transportation of gaso¬ 
line which exceeds the following volatility 
limits: 


(a) For the period October 1, through 
Apri] 30, not to exceed 12 Reid vapor pres¬ 
sure . 


(b) For the period Nay 1, through Sep¬ 
tember 30, not to exceed 7 Reid vapor pres¬ 
sure . " 


(b) The aforesaid gasoline regulations promulgated 
by the Administrator of the Federal Environmental Protection 
Agency contain no provisions whatsoever as to volatility limits. 


19. Local Law No. 49 contains other related provisions 
for administrative enforcement and for civil and criminal penal¬ 
ties which may be triggered by failure to comply with the provi¬ 
sions set forth therein. 


20. (a) Local Law No. 49 was adopted by defendant City 
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of New York in haste and with full knowledge of the prior en¬ 
actment by Congress of the Clean Air Act, as amended. 

(b) With knowledge that the aforesaid Federal 
regulations with respect to gasoline became effective as of 
February 9, 1973, defendant City E.P.A., in a decision dated 
February 1C, 1973, by Jerome Kretchmer, its then Administra¬ 
tor, declared that plaintiffs and other marketers of gasoline 
will be required to comply with the applicable provisions o, 
§1403.2-13.11 as follows: 

(i) by March 30, 1973, prepara¬ 
tions must be completed for the supply¬ 
ing of conforming regular grade of 
gasoline, i.e., gasoline with an Octane 
No. below 95.9; 

(ii) by June 28, 1973, prepara¬ 
tions must be completed for the supply¬ 
ing of conforming premium grade gaso¬ 
line, i.e., gasoline with an Octane No. 
of at least 95.9. 

(c) Thus, plaintiffs have already become and 
will continue to be subjected to the substantive, administra¬ 
tive, civil and criminal provisions of Local Law No. 49, un¬ 
less the declaratory and injunctive relief sought herein is 
granted by tnis Court. 

71 . By reason of all of the matters hereinabove al 
leged, the enactment and enforcement of Local Law No. 49 con¬ 
stitutes an unlawful attempt at the exercise of legislative 
power by defendant City of New York in contravention of the 
Clean Air Act, as amended, and in violation of the Supremacy 
Clause (Article VI, Clause 2) of the Constitution of the 
United States. 

22. Plaintiffs have no adequate remedy at law. 

- 9 - 
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COUNT TV.’O 

23. Plaint ffs repeat and reallege paragraphs "8" 
through "22" hereinabove set forth as though the same w re 
fully set forth herein. 

24. This claim for declaratory and injunctive relief 
is brought pursuant to 28 U.S.C. §2201 and the Commerce Clause 
(Article I, Section 8, Clause 3) of the Constitution of the 
United States. 

25. The matter in controversy exceeds, exclusive of 
interests and consts, the sum of Ten Thousand Dollars ($10,000). 
Jurisdiction of this Court is invoked pursuant to 28 U.S.C. 

§1331(a) (Federal Question) and 28 U.S.C. §1337 (Commerce). 

Venue is proper pursuant to 28 U.S.C. §1391 (b). 

26. The transportation, sale, wholesale and retail dis¬ 
tribution (as conducted by plaintiffs and by the petroleum 
industry) and the purchase, consumption and use of gasoline 

by the public are activities which may be conducted in inter¬ 
state commerce: 

(a) Crude oil is produced in several states out¬ 
side of the City and State of New York and in foreign countries. 

(b) Crude oil is refined at facilities located 
outside the City and State of New York to make gasoline and 
other petroleum products, part of which is ultimately sold or 
used in the City and State of New York. 

(c) Gasoline and other petroleum products are 
transported by pipeline and over water from outside the City 
and State of New York to locations both in or near the City 
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of Mow York for storage pending wholesale and retail distribu¬ 
tion in the metropolitan area. 

(d) Gasoline is stored for wholesale and retail 
disbritution in tanks outside the City and State of New York, 
part of the contents of which is shipped into the City limits 
of the City of New York for sale therein. 

(e) Gasoline is stored within the City 'limits of 
the City of New York in tanks for wholesale and retail dis¬ 
tribution, part of which distribution is outside the City of 
New York and State of New York. 

(f) Gasoline is sold at retail inside and outside 
the City and State of New York to operators of motor vehicles 
for use indiscriminately inside and outside of the limits of 
the City of New York or the State of New York. 

(g) New York City is located between New Jersey, 
Connecticut, Westchester and Long Island and is connected 
thereto by numerous bridges, tunnels, highways and streets. 

On all of the roads of ingress and egress to the City of New 
York there are hundreds of points of retail distribution of 
gasoline, both within and without the city and state boundary 
lines. 


(h) Operators of motor vehicles fill the gasoline 
tanks of said vehicles with gasoline inside or outside the 
City of New York with no preconceived limitation in its in¬ 
tended use and drive freely in or out of the City and State 
of New York without regard to whether the gasoline in the 
tank is authorized for use in the City of New York. Clearly, 
plaintiffs can have no knowledge of where such gasoline will 
be used. 


-n- 
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27. Thus, the economic pattern of refining, storage, 
distribution, sale and use of gasoline in the United States 
has been based upon the public necessity to have gasoline 
move freely in interstate commerce unsubjected to local legis¬ 
lative restrictions which inhibit or prevent the free movement 
thereof. 

28. (a) It is impossible for plaintiffs to comply 
with the express provisions of Local Law No. 49 without ask¬ 
ing each and every customer where he intends to use the 
gasoline he is about to purchase. 

(b) In order to otherwise comply with the provi¬ 
sions of Local Law No. 49 and thereby avoid the civil and 
criminal penalties thereunder provided, it will be necessary 
for plaintiffs to reconstruct, rearrange and reorganize their 
interstate activities in respect of the refining, storage and 
distribution of gasoline for motor vehicle use. This will 
involve (i) changing refining procedures and facilities; (ii) 
redesigning, rearranging and relocating transportation and 
storage facilities; and (iii) restructuring interstate dis¬ 
tribution patterns and sales procedures at the wholesale and 
retail level. 

(c) All of the r oregoing will require extensive 
modifications in plaintiffs’ refining, storage and distribu¬ 
tion systems, which will materially increase plaintiffs' cost 
structure. 


29. Thus, compliance with the provisions of Local Law 
No. 49 will require plaintiffs to undertake costly and exten¬ 
sive modifications in their refining operations in order to 
produce and to transport special gasolines for use in New York 
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City in addition to the other grades of gasoline which they 
currently refine and ship to New Yore City for sale in sur¬ 
rounding areas. 


30. Such costly and extensive modifications would not 
be required in order to comply with the Federal regulations 
promulgated by the Administrator of the Federal Environmental 
Protection Agency and which became effective as of February 9, 
1973. 

31. In the event plaintiffs fail to comply with Local 
Law No. 49, plaintiffs would be subject to civil and criminal 
penalties. Moreover, if plaintiffs fail to comply, defendants 
could commence an action or proceeding to compel comolia.nce, 

or to enjoin the sale by plaintiffs of gasoline within the City 
of New York. .Such an injunction would stop the sale of approxi 
mately 1,337,250 gallons of gasoline per day and could result 
in the closing of approximately 1,200 service stations selling 
plaintiffs' products. 


32. The central purpose of the gasoline restrictions 
contained in Local Law No. 49 is impossible of achievement 
since no strictly local regulation can effectively control use 
of gasoline within a particular geographic area within the 
United States, inasmuch as knowledge of where gasoline is to 
be used is reposed with the purchaser, and at the time of its 
purchase even he may not know where such gasoline will even¬ 
tually be used. Clearly, such controls are impossible except 
when enforced nationwide by federal authority. 


33. 


leged, the 
stitutes a 


By reason of all of the matters hereinabove al- 
cnactmcnt. and enforcement of Local Law No. 49 con- 
unlawful and impermissible burden upon the inter- 
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state commerce of the United States in violation of Article I, 
Section 8, Clause 3 of the Constitution of the United States 
and in contravention of the Clean Air Act, as amended, and will 
cause grievous injury to plaintiffs unless enjoined. 

WHEREFORE, plaintiffs demand judgment: 

(1) Preliminarily and permanently enjoining 'defendants, 
their officers, agents, servants, employees, attorneys and per¬ 
sons acting under their authority from: 

(a) enforcing or taking any steps to enforce the 
provisions of Section 1403.2-13.11 or Section 1403.2- 
13.12 of Local Law No. 49; 

(b) imposing any fine or penalty, pursuant to 
Section 1403.2-15.25 of Local Law No. 49, or any other 
provision of statutory, regulatory or common law, upon 
plaintiffs for any noncompliance with Section 1403.2- 
13.11 or Section 1403.2-13.12 of Local Law No. 49; 

(c) enjoining or attempting to enjoin, pursuant 
to Section 1403.2-15.21 of Local Law No. 49, the pur¬ 
chase, sale, offer for sale, storage or transportation 
of plaintiffs' gasoline intended for use within the 
City of New York by reason of any noncompliance with 
Section 1403.2-13.11 or Section 1403.2-13.12 of Local 
Law No. 49. 

(2) Declaring Section 1403.2-13.11 and Section 1403.2- 
13.12 of Local Law No. 49 null and void under the Supremacy 
Clause of the Constitution of the United States and the Clean 
Air Act, as amended. 
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(3) Declaring the provisions of Local Lav.’ No. 49 regu¬ 
lating the purchase, sale, offer for sale, storage or transpor¬ 
tation of gasoline null and void under the Supremacy Clause of 
the Constitution of the United States and the Clean Air Act, as 
amended. 

(4) Declaring the provisions of Local Law No. 49 regu¬ 
lating the purchase, sale, offer for sale, storage or transpor¬ 
tation of gasoline null and void under the Commerce -Clause of 
the Constitution of the United States by reason of the fact 
that Local Law No. 49 imposes an impermissible burden on inter¬ 
state commerce. 

(5) Granting plaintiffs such other and further relief 
as to the Court seems just and proper. 


SHEA GOULD CLIMENKO & KRAMER 





A Merger of tnc rirm 


Attorneys for Mail.tiffs 

Getty Oil Co. (Eastern Operations), Inc. 
Mobil Oil Corporation 
Sun Oil Company of Pennsylvania 
330 Madison Avenue 
New York, New York 10017 
(212) 6C1-3200 


ARTHUR L. VANGELI, ESQ. 

Attorney for Gulf Oil Co.-U.S. 
1290 Avenue of the Americas 
New York, L’cw York 
(212) 562-3300 

By SHEA GOULD CLIMENKO & KRAMER 
t ' or COUNSEL 

T ' • ~_ . 

~T~iT ; ~j jor o; > i.. e r'irn 

(Al) papers to bo served on 
Shea Gould Climenko l Kramer 
at 330 Madison Avenue 

New York, New York 10017) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXXON CORPORATION, 


-against- 


PKOTHCTION ADMINI 
CITH OF NEW VCRK j an 
OF 1 HE ENViRONFY A!, 


ADMI NISTilATION 
NEW YORK 


Plaintiff, 


RATION OF THE 


A.OTECT 


THE CITY 


TIC 

OF 


Defendants. 


: 

73 Civ. 


affidavit in 


SUPPORT OF 

TAL : 

PLAINTIFF'S 


APPLICATION FOR 

TOR : 

AN ORDER TO SHOW 


cause and notion 


For a preliminary 


injunction 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK j 


Raymond J. Campion, being duly sworn, deposes 

and says: 


1. I am a Research Associate employed by Esso 
Research and Engineering Company, a wholly-owned sub¬ 
sidiary of plaintiff Exxon Corporation. I hold a Ph.D. 
m physical chemistry and am primarily responsible for 

research on the effect of fuel composition on automotive 
emissions. 


?. This 

support of a motion 
defendants 1 attempt 
51-503.2-13. 11 (a) (3) 
trut jvf' Cede of the 


affidavit is respectfully submitted in 
for a preliminary injunction against 
to enforce the provisions of 
and (4) of Chapter S7 of the- Adminir.- 
City of Now York. 
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3. On February 1C, 1973, I was notified that 
the Administrator of the Hew York City Environmental 
Protection Administration ("City Administrator") had 
denied plaintiff's application for a variance from the 
provisions of §1403.2-13.11 of Chapter 57 of the 
Administrative Code which require plaintiff to reduce 
the lead content by weight of its gasoline intended for 
use in New York City to 0.5 grams per gallon ("g/yal.") 
in 1973 and to 0 g/gal. by January 1, 1974. I was further 
notified that plaintiff is required to achieve the re¬ 
duction to 0.5 g/gal. by March 30, 1973 with respect to 
its regular gasoline (i.o., gasoline with an octane rating 
below 95.9) and by June 23, 1973 with respect to its 
premium gasoline (i.o., gasoline with an octane rating 
of 95.9 and above). In 1972, plaintiff's total gasoline 
sales in the City of Mew York amounted to 129,800,000 
gallons, almost half of which was regular grade gasoline. 
Thus, plaintiff is required to reduce the lead content of 
a substantial amount of its gasoline sold in New York City 
to 0.5 g/gal. by March 30, 1973. 

4. The additional reduction in the lead content 
of gasoline intended for use in New York City would not 
significantly reduce the City's level of airborne load 
salts nor would it significantly reduce the City's overall 
level of airborne particulates. This conclusion is 
supported by an analysis of Citywide Atmospheric 
Concentration statistics collected by the City's 
Department of Air Resources. There statistics which v r* 
released by the Cor irsloner of the City's Department or 
Air Resources in the form of a bat chart, arc* att.is.it ! 
hereto as Exhibi" 3. 


_ 
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5. The Department of Air Resources lead con¬ 
centration statistics indicate that ambient lead salts 
were at a Citywide level of 2.4 micrograms per cubic meter 
("ug/m. 3 ") in 1971. (The figures given on Exhibit 1 are 
for lead alone and must Lo multiplied by a factor of 1.3 
in order to arrive at the concentration level of ambient 
lead salts, the commonly utilized form for measuring lead 
concentrations.) At that time the lead content of gar.o- 


lin 

e sold 

in New York 

City vas 

approxinat 

-■ly 3 g/gal. 

In 

1972 

.on the lead 

content 

of gasoline 

sold in New 

Yor 

k City 

was restricted to 1 

g/gal., the 

Citywide level 


of ambient lead salts was reduced to 1.4 ug/m 3 . A linear 
extrapolation based on the above information demonstrates 
that reduction of the lead content of gasoline sold in 
the City to 0.5 g/gal. would yield a Citywide level of 
ambient lead salts, of 1.2 ug/in 3 . A further reduction of 
the lead content of gasoline sold in the City to 0 g/yal. 
would yield a Citywide level of ambient lead salts of 1.0 
ug/m 3 . Complete ambient lead salt elimination cannot be 
obtained by reducing the lead content of gasoline sold in 
New York City because of the- significant number of motor 
vehicles driven in the City that are fuel- 1 outside the* 
City, loud salt particulates that enter the City from 
out'ide due to air movement and lead salt particulates 
from sources- in the City other than motor vehicles. The 
charts annexed hereto as Exhibits 2 and 3, which were 
prepared under my direction and suj r.v n, illustr ;e 
the relevant Citywid* lead cone .".(.ration statin'icr.. 

G. A further analysis of i.h. I part: *nt of Air 
R<*seu* statistics also in. 1 , e.urc that Cit.yv.’iJc a: hi* jvt 
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lead salts represented 5.9% of the City's controllable 
airborne particulates in 19/1 when the lead content of 
gasoline was approximately 3 g/gal. in 1972 when the 
lead content of gasoline sold in the City was restricted 
to 1 g/gal., citywide ambient lead salts were reduced to 
3.G, of the City's controllable airborne particulates. 

A linear extrapolation of the above information demon¬ 
strates that at a 0.5 q/gal. lead content for gasoline 
sold in the City, ambient lead salts would represent 
n ° f thG City's controllable airborne particulates. At 
a 0 g/gal. load content for gasoline sold in the City, 
ambient lead- salts would represent 2.4% of the City's 
controllable particulate. A chart annexed hereto as 
Exhibit 4, which was prepared under my direction and 
supervision, illustrates the contribution of lead salts 
to controllable airborne particulates. 

7. Briefly summarized, a reduction in the lead 
content of gasoline sold in the City from the pro ,-nt 
level of l g/gai. to 0.5 g/gal. would only result in an 
insignificant reduction in ambient lead salts in the City 
04 0,2 U ' j/; ’ 3 whicl1 re P* ents a decrease from 1.4 U g/i 3 
to 1.2 Moreover, the City's overall particulate 

level would only be reduced by the same 0.2 ug/n 3 , an 
cve.i more insignificant reduction in that context. a 
reduction in the lead content of gasoline from the prc _ 
sent level of 1 g/gal. to 0 g/gal. would only reduce the 
City's ambient lead salts by 0.4 uy/m 3 and its overall 

ambient Particulate matter by the same insignificant 
amount. 


m 
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8. In addition to the* lack of any significant 
reduction in either the City's ambient lead salts or its 
controllable airborne particulates, the City's require^ 
ment of the elimination of lead from all gasoline sold 
in the City after January 1, 1974 would have a 
deleterious impact on consumers of gasoline in the City 
and would ultimately retard the rate of air quality 
improvement. Lead additives in gasoline act both as 

an aid tc the achievement of the octane rating required 
for efficient performance of today's motor vehicles and 
as a lubricant for certain parts of motor vehicle 
engines. Removal of all lead additives by January 1, 

1974, as required by the City's lead restrictions, would 
adversely affect the performance characteristics of 
today's motor vehicles in that excessive valve scat 
wear would occur in vehicles not designed to run on 
lead-free fuel. This excessive wear would occur due 
to the absence of lead as a lubricant in the continuous 
operation of the engine valves. When the valve seats wear 
out prematurely, more exhaust gases would escape from, 
the engine. Since motor vehicles in use today, with 
few exceptions, are not designed to run on lead-free 
gasoline ar . are not equipped with special induction- 
hardened exhaust valve seats to overcome the absence 
of .lead's lubricating function, measurable increases 
in non-lead mass exha> .-.t emissions would result, thus 
slowing the r.ite of air quality improvement in the 
Ci ty. 

9, The current federal control of lead as 
a fuel . dlitive does not result in the r.ir.e adverse 
effect .... the Ci' ' s pre .ture reduction and eli; ’.nation 
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o l load in gasoline since the federal regulation permits 
continued unrestricted use of leaded gasoline until July 
1, 1974, at which tine at least one grade of load-free 
gasoline must be generally available throughout the 
country. The federal schedule is timed ro coincide with 
the production of vehicles designed to run on lead-free 
gasoline and equipped both with induction-hardened exhaust 
valve seats and catalytic converter exhaust emission 
control devices. Such vehicles are not in use now, nor 
will they be in use on January 1, 1974 when the City 
requires all gasolines sold within its confines to be 
lead-free. ' 

10. The City's gasoline lead content 
restrictions of 0.5 g/gal. and 0 g/gal. respectively 
v/ill not significantly reduce ambient lead salt levels 
or controllable airborne particulates. These r -tric- 
tions' wi11, however, adversely effect the engine 
performance of today's motor vehicles and cause a 
measurable increase in nen-lead mass exhaust omissions 
and thus retard the rate of air quality improvement. 


Kaynond J. Campion 


Sworn to before me 
this day of 
March, 1973 


Notary Pm." 


c 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


EXXON CORPORATION, 


Plaint'f f, 


-against- 


THE CITY OF NEW YORK; ENVIRONMENTAL 
PROTECTION ADMINISTRATION OF THE CITY 
OF NEW YORK; and ADMINISTRATOR OF THE 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF TEE CITY OF NEW YORK, 


73 Civ. 

AFFIDAVIT IN 
SUPPORT OF 
PLAINTIFF'S 
APPLICATION FOR 
AN ORDER TO SHOW 
CAUSE AND MOTION 
FOR A PRELIMI¬ 
NARY INJUNCTION 


Defendants. 


x 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


Robert I.. Clare, Jr., being duly sworn, deposes 

and says: 

1. I am a member of the firm of Shearman & 
Sterling, attorneys for plaintiff Exxon Corporation and 
I submit this affidavit in support of plaintiff's 
application for an order to show cause bringing on a 
motion pursuant to Rule 65 of the Federal Rules of Civil 
Procedure for a preliminary injunction against defendants' 
attempt to enforce the provisions of § 1403.2-13.11(a) (3) 
and (4) of Chapter 57 of the Administrative Code of the 
City of Nov; York. 

2. Plaintiff is currently required by a fuel 
and fuel additive regulation issued by the Administrator 
of the Federal Environmental Protection Agency ("Federal 
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Administrator") to reduce the lead content of at least 
one grade of its gasoline to a level of not more than 
0.05 grams per gallon ("g/gal.") by July 1, 1974. In 
establishing this lead content control on a nation-wide 
basis, the Federal Administrator acted pursuant to his 
authority under 42 U.S.C. §]857f-6c(c)(1) and has pre¬ 
empted the field of such regulation, thus barring any 
State or local control of the lead content of gasoline 
which is not identical to the federal regulation. 

3. As is more fully set forth in the affidavit 
of Richard A. Rabinow, defendants seek to compel plaintiff 
to reduce the lead content of its regular and premium 
gasoline intended for use in New York City to a level of 
0.5 g/gal. by March 30, 1973 and June 28, 1973, 
respectively. Defendants purport to act in this regard 
pursuant to §1403.2-13. .11 (a) (3) of Chapter 57 of the 
Administrative Code of the City of New York, as modified 
by the terms of the Order of February 16, 1973 of the 
Administrator of the New York City Environmental Protec¬ 
tion Administration ("City Administrator"). Moreover, 
S1403.2-13.11(a)(4) further requires plaintiff to reduce 
the lead content of all grades of its gasoline to 0 g/gal. 
by January 1, 1974. 

4. The pre-emptive federal regulation of the 
lead content of gasoline permits plaintiff to continue to 
sell gasoline wj thout any restriction as to its load 
content until July 1, 1974, at which tire at least one 
grade of plaintiff's gasoline must be .substantially 
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lcad-frcc. If plaintiff abides by the terms of the 
federal regulation however, it will be in violation of 
the City's lead content restrictions which require 
almost immediate reduction of the lead content of all 
grades of gasoline and elimination of lead in all grades 
of gasoline less than 9 months from now. Such a violation 
subjects plaintiff to a fine of not less than $5^.00 nor 
more than $200.00, or to imprisonment for not more than 
30 days, or both, for each shipment or delivery of fuel 
which does not meet the City's lead restrictions. In 
1972, plaintiff sold 129,800,000 gallons of gasoline in 
New York City and, while the precise number of shipments 
or deliveries is not known, the potential penalties to 
which plaintiff is subject for non-compliance with the 
City's lead content restrictions are horrendous in their 
magnitude. 

b. On the other hand, if plaintiff abandons 
the prescribed federal program for the nation-wide 
reduction of the lead content of gasoline and complies 
with the City's lead restrictions, no useful purpose will 
bo served since an insignificant reduction of one 
isolated particulate load salts) on a local basis 

only will not demonstrably improve the City's air 
resources. Moreover, compliance with the City's lead 
restrictions (a) will divert technological research and 
development resources from the program. plaintiff must 
undertake on a nation-wide basis in order to comply v it'u 
the current federal regulation, (b) will require a dis¬ 
proportionate concentration ar.d scgi want ion of 
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blending, storage and distribution facilities for gaso¬ 
line intended for use in the City, (c) will, in addition 
to the already substantial expenditures incurred in 
reducing the lead content to 1 g/gal., further increase 
the cost of producing gasoline for the City by at least 
$500,000 annually simply to comply with the 0.5 g/gal. 
restriction and ultimate reduction to the 0 g/gal. 
level will substantially enlarge the cost of producing 
gasoline for the City in an amount not yet quantified, 

(d) will require more lead to be added to gasoline pro¬ 
duced for sale outside the City since high octane 
components, which are in limited supply, will be diverted 
to gasoline produced for New York City thus requiring 
additional lead to increase the octane rating of non- 
New York City gasoline, (e) will require additional net 
energy input (e.g., more crude oil) to produce an equiva¬ 
lent amount of lead-free gasoline, and (f) at such tine 
as the 0 g/gal. restriction is enforced, will adversely 
affect the performance characteristics of today's motor 
vehicles which are not designed to run on lead-free fuel 
and thus retard the rate of air quality improvement by 
increasing the non-lead mass exhaust emissions from such 
motor vehicles. 

6. Plaintiff is thus confronted with a local 
law which has been pre-empted by federal action but whose 
violation subjects plaintiff to substantial civil and 
criminal penalties. Since plaintiff must either comply 
with or violate the local lav/ by March 30, 1973, imr. diatc 
injunctive and declaratory relief is necessary in ord r 
to avoid the drastic consequences of these two alterna¬ 
tive courses of action. 


r 
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'• Plaintiff requests a preliminary injunc¬ 
tion staying any enforcement of $1403.2-13.11(a)(3) and 
(4) and barring the imposition of any penalties for 
failure to comply with §1403.2-13.11(a)(3) and (4). 
Plaintiff also requests certification for prompt trial 
or other disposition with respect to Count I of the 
complaint herein pursuant to P.ule 4(C) of the Individual 
Assignment And Calendar Rules of this Court. Plaintiff 
is prepared, with the permission of the Court, to file 
a motion for summary judgment with respect to Count I 
pursuant to P.ule 56(a) of the Federal Rules of Civil 
Procedure. 


8. Assuming that this Court grants plaintiff's 
request for prompt disposition in this action, no harm 
will result to defendants through the issuance of a 
preliminary injunction herein. Even in the absence of a 
prompt disposition, defendants will not suffer harm as a 
result of the issuance of a preliminary injunction. 
Defendants have already suspended enforcement of 
§1403.2-13.11 (a) (3) for three months (i_.e., to March 30, 
1073) with respect to the lead content of regular gasoline 
and fer six months (i.e., to June 28, 1973) with respect 
to the lead content of premium gasoline. Any slight delay 
which may occur while this Court considers the merits of 
this action will not damage defendants or prevent the 
ultimate enforcement of S1403.2-13.11 should it be upheld. 
Tims no security pursuant to Rule 65(c) of the Federal 
Rul r, s of Civil Procedure should be required. 
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9. Plaintiff seeks to bring on the motion for 
a preliminary injunction by order to show cause since the 
first compliance date under the City Administrator's 
Order is March 30, 1973. As is more fully set forth in 
the affidavit of Richard A. Rabinow, a minimum 
period of C weeks is required for plaintiff to make the 
technological conversions necessary to meet the 0.5 g/g,-,l. 
lead content requirement. Only 3 weeks now remain to pre¬ 
pare for compliance with the City Administrator's Order, 
should such Order and the law upon which it is based 
not be enjoined nor declared null and void by this Court. 
Thus, there is insufficient time to proceed by notice of 
motion. 

10. No previous application has been made for 
the relief sought herein. 


Sworn tc before me this 
day of March, 1973. 


Robert L. Clare, Jr. 


Notary Public 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 

EXXON CORPORATION, 

Plaintiff, 

-against- 

THE CITY OF NEW YORK; ENVIRONMENTAL 
PROTECTION ADMINISTRATION OF THE 
CTTx OF NEW YORK; and ADMINISTRATOR 
OF THE ENVIRONI-ENTAL PRCTF.C.ION 
ADMINISTRATION OF THE CITY OF 
NEW YORK, 

Defendants. 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 

i 

Richard A. Rabinow, being duly sworn, deposes 

and says; 

1. I an a Supervisor of the Economics Section 
at the Bayway Refinery of plaintiff, Exxon Corporation. 

I hold Bachelor's and Master's Degrees in Mechanical 
Engineering and a Master's Degree in Business Administra 

I 

tion and I am responsible for the evaluation of the eco¬ 
nomic alternatives in the refining operations at plain¬ 
tiff's Bayway Refinery over the period of the next two 


73 Civ. 

AFFIDAVIT IN 
SUPPORT OF 
PLAINTIFF'S 
APPLICATION FOR 
AN ORDER TO SHOW 
CAUSE AND MOTION 
FOR A PRELIMINARY 
INJUNCT J ON__ 


years. 
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2. This affidavit is respectfully submitted in 
support of a motion for a preliminary injunction against 
defendants' attempt to enforce the provisions of 

§1403.2-13.11(a)(3) and (4) of Chapter 57 of the Adminis¬ 
trative Code of the City of New York. 

3. On February 16, 1973, I was notified that 
the Administrator of the Hew York City Environmental 
Protection Administration ("City Administrator") had 
denied plaintiff's application for a variance from the 
provisions of §1403.2-13.11 of Chapter 57 of the 
Administrative Code which require plaintiff to reduce 
the lead content by weight of its gasoline intended for 
use in New York City to 0.5 grams per gallon ("g/gal.") 

in 1973 and to 0 g/gal. by January 1, 1974. l was further 
notified that plaintiff is required to achieve this 
reduction by March 30, 1973 with respect to its regular 
gasoline (i_. e. , gasoline with an octane rating below 95.9) 
and by June 20, 1973 with respect to its premium gasoline 
(£•£•# gasoline with an octane rating of 95.9 and above). 
In 1972, plaintiff's total gasoline sales in the City of 
New York amounted to 129,800,000 gallon;., almost half of 
which was regular grade gasoline. Thus, plaintiff is 
required to reduce the lead content of a substantial 
amount of its gasoline sold in Now York City to 0.5 y/gnl. 
by March 30, 1973. 

4. The technological conversion process re¬ 
quired in order to reduce the lead content of plaintiff's, 
regular gasoline to 0.5 g/gal. general 1 y consists o r ( .■) 
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alteration of chemical components used in the gasoline 
refining and blending process, (b) segregation of 
blending, storage and distribution facilities utilized 
for gasoline intended for use in Nov; York City and (c) 
flushing of blending, storage and distribution facilities 
utilized for gasoline intended for use in New York City 
in order to avoid contamination from residual lead. In 
addition, approximately 400 industrial and consumer 
gasoline tanks must be pumped out or corrected before 
delivery of 0.5 g/gal. leaded gasoline commences. This 
process requires a minimum period of six weeks and its 
initial implementation cost will be $112,000. Thereafter, 
in order to maintain the octane rating of its gasoline 
with reduced lead content, plaintiff will be required to 
bring in or transfer additional high octane components 
for preparation of gasoline intended for use in New York 
City. Since such high octane components are in limited 
supply and will be disproportionately concentrated in 
gasoline sold in Now York City, plaintiff will be re¬ 
quired to increase the lead content of gasoline sold 
outside New York City in order to maintain the octane 
rating of such gasoline. In addition to the initial 
implementai. ion cost of $112,000, the annual cost to 
plaintiff thereafter of compliance with New York City's 
0.5 g/gal. lead content restriction is estimated to 
exceed $500,000. This cost does not include the more 
substantial expenditures already incurred by plaintiff 
in reducing the lead content of its gasoline to 1 g/g 1. 
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5. In addition to the above described, quanti 
fiablo difficulties in attaining the City's required 
lead content levels, there <jre additional, significant 
problems which are not presently subject to precise 
measurement. First, shipments from plaintiff's Gulf 
Coast refineries of the high octane components necessary 
to meet the City's reduced lead and lead-free gasoline 
requirements will cause scheduling problems at the 
Bayway Refinery and introduces the risk of interruptions 
in the b'lending process since such shipments will bn 
subject to delay. Second, greater care must be exer¬ 
cised in the blending process at the Bayway Refinery 
because of the increased number of blonds required and 
the decreased tolerance for error in the use of addi¬ 
tional high octane components. And third, the time and 
facilities available at the Bayway Refinery for the 
blending of gasolines for areas outside Hew /or); City 
will be reduced as a disproportionate amount of such 
time and facilities are concentrated on the production 
of gasoline for Hew York City. 

6. The removal of lead, which is an important 
source of "octane boost” in the refining process, will 
require that a more intensive process be employed in 
refining gasoline intended for use in New Yor); City. 

The production of high octane components without the 
addition of lead reduces the yield per barrel of crude 
oil refined and increases the energy required to process 
that crude oil. Thus, production of an equivalent amour, 
of high octane gasoline without the use of load will 
require the processing of additional amounts of crude 
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oil. Given the limited supply of crude oil available to 
plaintiff generally. New York City's lead content re¬ 
strictions require greater amounts of crude oil to Le 
segregated for the City's gasoline requirements with a 
resulting decrease in the amount of crude oil available 
to serve the energy requirements of all areas outside 
the City. 


7. The current federal regulation of the lead 
content of gasoline, which provides for the nationwide 
availability of at least one grade of lead-free gasoline 
by July 1, 1974, does not require the disproportionate 
concentration of refining, blending, storage and distri¬ 
bution facilities, nor does it seek to divert the raw 
materials necessary to make lead-free gasoline available 
to those purchasing gasoline in all areas of the United 
States. 


• 8. Plaintiff is now attempting to plan the 

costly and tine-consuming process of technological con¬ 
version necessary to meet the federal requirement of at 
least one grade of lead-free gasoline by July 1, 1974. 

Yet plaintiff is confronted with the City's local law 
which requires an inmcGiato reduction in lead content 
to 0.9 g/gal. and a reduction to 0 g/gnl. by January 1, 
1974 for all grades of its gasoline. This dilemma com¬ 
pounds to a significant degree the already difficult task 
of planning for compliance with the federal lead reduction 
schcdu]c. 
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9. As is more fully set forth in paragraph 4 
above, a minimum period or six weeks is required for the 
technological conversion and segregation of fuel which 
would meet the City's restriction of 0.5 g/gal. load 
content. Unless defendants arc enjoined from enforcing 
this restriction while the Court considers plaintiff s 
request for relief, plaintiff will suffer irreparable 
injury ir. that: (1) plaintiff is subject to substantial 

civil and criminal penalties pursuant to S1403.2-15.25(d) 
of Chapter 57 of the Administrative Code of the City of 
New York if it fails to comply with the City's lead 
restrictions; (2) in the event of such non-compliance, 
plaintiff could be barred from marketing its gasoline in 
New York City; (3) in the event of attempted compliance, 
plaintiff will be unable, without substantial expendi¬ 
tures, to supply its customers in the City with sufficient 
gasoline resulting in loss of business and good will; (4) 
plaintiff is now unable, without substantial expenditure; , 
to enter into or continue to honor contracts which call 
for the shipment or delivery of regular gasoline to New 
York City after March 30, 1973; (5) the cosl of simply 

complying with the New York City lead restriction of 5.5 
g/gal. would exceed $500,000 annually in addition to the 
substantial expenditures already incurred in reducing the 
]e*ad content to 1 g/gal.; and (G) an attempt to comply with 
the New York City lend standard would disrupt plaintiff 's 
overall technological and financial plan: - tor compliance 


- o - 
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with the current federal regulation and v.o-ld divert 
additional crude oil resources to the protraction of 
gasoline for New York City at the expense cf th" 
remainder of the nation. 


Hicr 


it.: no 


Sworn to before no 
this day of 
March, 1973 


Notary PubTTc 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GETTY OIL CO. (Eastern Operations) 

INC., GULF OIL CO. - U.S., MOBIL 
OIL CORPORATION and SUN OIL 
COMPANY OF PENNSYLVANIA, 

Plaintiffs, 

-against- 

THE CITY OF NEW YORK, HERB. T ELISH, 
Environmental Protection Administrator 
of the City of New York, and 
THE ENVIRONMENTAL PROTECTION 
ADMINISTRATION OF THE CITY OF NEW YORK, 

Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and 
between the undersigned, attorneys for the respective 
parties in the above-captioned matter, that the COMPLAINT 
be supp raented and amended by adding the following paragraph 
marked L~( A) and 12(A): 

Paragraph 11. (A) Acting pursuant to Section 211 
of the Clean Air Act (42 U.S.C. §1857f-6c), on or about 
the 28th day of November, 1973, the Federal Environmental 
Protection Agency, by its Acting Administrator John Ouarles, 
promulgated an amendment to Part 80, Chapter I, Title 40, 

Code of Federal Regulations. A copy of said amendment is 
attached hereto and marked Exhibit A, and made a part hereof 


(C£S) 


STIPULATION 


as tho lgh fully set forth herein. 
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Paragraph 12.(A) The aforesaid amendment to the 

Code of Federal Regulations was published in the Federal 

» 

Register, Vol. 38, No. 234 on December 6, 1973, and became 
effective on January 7, 1974. 

IT IS FURTHER STIPULATED AND AGREED that defendants' 
time to answer the complaint as supplemented and amended is 
extended until January 18, 1974 


Dated: New York, New York 

January 9, 1974 


SHEA GOULD CLL" ENKO & KRAMER 


By. 


_ / 


'bf/'h 3 


A Member of the Firm 
Attorneys for Plaintiffs 
330 Madison Avenue 
New York, New York 10017 


SO ORDERED: 


OFFICE OF THE CORPORATION COUNSEL 


By_ZJ 




Attorneys 
Municipal 
Chambers 
New York, 



for Defendants 
Building, Civic Center 
and Center Streets 
New York 10007 



U.S.D.J. 
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RULES AND REGULATIONS 3.T7U 


and may bo contrasted rcaddy with the 
'requirements of: cctton 202*b) of the Act 
specifically t-Jcntuylr.,- carton nionox.de. 
hydrocarbons. andoxiJcsof tutroccn for 
regulatory action. Wlulc. wu the com¬ 
mentator points oat. language In the 
Senate Report on Its vcimo.i of the 1379 
Clean Air Act amend menu stated t.iat 
the bill would wine l.'.uance of a cri¬ 
teria document for lead, tins rust be 
construed as only a statement of the 
Conr.niuoe's preference. Mf.ee no such re¬ 
quirement appeared cillier in the lan¬ 
guage of the Senate or t!ic conferees' bill. 

The peculations promulgated _below 
shall be effective on January 7. 1973. 

(« DS C. I837f-Cc. tesr.fs) i 

Dated: November 18. 1973. 

Johm Qtrssta. 

• Acflny Administrator. 

Environmental Protection Agency. 

Part £9 of Chapter I. T.tle <0 of the 
Code of Federal Regulations is amended 
as follows: 

, l. in 3 £9.1, the second sentence Is re¬ 
vised to read as follows: 

| 80.1 Scope. 

• • • These regulations are based upon 
g determination by the Admumstrator 
that the emission product of a fuel or 
additive wall endanger the public health, 
or-will impair to a significant decree the 
performance of a motor vehicle emission 
control device in ptr.crcl use or which 
the Administrator finds hx- teen devel¬ 
oped to a point where In a reasonable 
time It would be in general use were such 
regulations promu—ated: and certain 
Other findings specified by the Act. 

5. In I £0.2. a new paragraph (m) is 
added as follows: 

| £0.2 Definitions. 

• • t • • 

(ml “Lead additive manufacturer" 
means any person who produces a lead 


additive or sells a lead additive under 
his own name. 

3. A new 3 80 20 is added os follows: 

§ GO.20 Controls applicable lo yavobne 
refiners. 

(a> 11) In the manufacture of gasoline 
at any refinery, no gasoline refiner shall 
exceed the avera :e lead contcnl per gal¬ 
lon specified below ;er c ich 3 -month 
pcnod iJanuary throuch March. April 
through June. July through September, 
October through December): 

<l> 1.7 grams of lead per gallon, after 
January 1.1975: 

Mi) 1.4 grams of lead per gallon, after 
January 1.197o; 

(ill) 1.0 grams oflead per gallon, after 
January 1 1977; 

(lv) 0 8 grams of lead per gallon, after 
January 1.1973: 

lv) 0.5 grams of lead per gallon, after 
January 1. 1979. 

i2> For each 3-month period (January 
through Mar «. *pril-throush June. July 
througn Sepu.noer. October through De¬ 
cember) the i'erage lead content per 
gallon shall be computed by dividing total 
grams of lead used at a refinery in the 
manufacture of gasoline by total gallons 
of gasoline manufactured at such 
refinery. 

(3) For each 3-month period (January 
through March. April through June. July 
through September. October through De- 
eemoer) commencing with the period 
January l. 1375 through March 31. 1573, 
each refiner shall suorrnt to the Adminis¬ 
trator a report showing for each refinery 
( 1 ) the total gram., of lead In lead addi¬ 
tive inventory on the first day of the 
period, MO the total grams ot lead re¬ 
ceived during the nertod. Mil) the total 
grams of lead in lead additive Inventory 
on the last day of the period, (lv) the 
total gallons of gasoline produced by 
such refinery during the period, and lv) 
the average lead content in each gallon 


of gasoline produced during the tu-rlod. 
Reports shall be submitted within 15 j.v s 
after the close of the reporting period, on 
forms supplied by the Admimal: alor 
upon request 

(b) The provisions of paragraph (ai 
( 1 ) (D and MU of this section thall not 
be applicable to any refiner winch does 
not have more than 30.000 barrels per 
day crude oil or bona fide feed stocl: ra¬ 
pacity irom owned or leased facilit.es or 
from facilities made available to such 
refiner under an arrangement such as. 
but not limited to. an exchange agree¬ 
ment (except one on a refined product 
for refined product basis), or a through¬ 
put or other form of processing agree¬ 
ment. with the same effects as though 
such facilities had been leased. 

4. A new 3 80.23 is added as follows: 

§ CO.25 Commit applicable lo lead addi¬ 
tive ntanuf aclurcre. . 

For each 3-month period (January 
through March. AprJ through June. July 
through September. October through De¬ 
cember) commencing with the period 
January 1. 1975 through March 31, 1375, 
each lead add.the manufacturer shall 
submit to the Administrator a report 
showing the total grams of lead shipped 
to each refinery by such lead additive 
manufacturer during the period. F.eporis 
shall be submitted within 15 days niter 
the close of "the reporting period, or. forms 
supplied by the Administrator upon 
request. 

5. A new J 80.26 Is added as follows: 

§ 80.26 Confidentiality of information. 

Information obtained b 7 the Adminis¬ 
trator or his representatives pursuant to 
this part shall be treated, t*s sa far as its 
confidentiality is concerned, in accord¬ 
ance with the provisions of 40 071 
Part 2. 

(FP. Doc.73-25766 Filed 12-5-73:8:43 n.m) 


Mutest SfCISTU, VOL )l, NO. 3 34 — IIIUJSOAY, DfCtMOU 4. 1*73 

So 231 — Ft. Ill- 2 

Exhibit A 
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SHEARMAN 


STERLIN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


EXXON CORPORATION, 


-against- 


Plaintiff, 


73 Civ. 1047 


THE CITY OF NEW YORK; ENVIRONMENTAL 

PROTECTION ADMINISTRATION OF THE ANSWER 

CITY OF NEW YORK; and ADMINISTRATOR 

OF THE ENVIRONMENTAL PROTECTION 

ADMINISTRATION OF THE CITY Or 

NEW YORK, 

Defendants. 


Defendants, by their Attorney, Adrian P. Burke, 
Corporation Counsel of the City of New York, answering the 
comDlaint herein: 

I 

1, Deny information or knowledge sufficient to for 
a belief as to the truth of each and every allegation con¬ 
tained in paragraph 1 of Plaintiff's complaint. 

2. Deny the allegation in paragraph 3 of Plaintiff 
comnlaint tha^ the Environmental Protection Administration 

is an administrative body appointed pursuant to the Adminis¬ 
trative Code of the City of New York. The Environmental 
Protection Administration was created pursuant to Chapter 57 
| of the New York City Charter. 


AS TO COUNT I OF PLAINTIFF'S COMPLAINT: 

3. Deny the allegation in paragraph 7 of 

I Plaintiff’s comnlaint that 5i403.2-13.11 of the Administrativ- 
* 

I. Code of the City of New York was added on August 25, 1971. 








70a 


Section 1403.2-13.11 was added on August 20, 1971. 

4. Deny each and every alleqation contained in 
paraaraph 11 of Plaintiff's complaint, except admit that 
on January 10, 1973 the Administrator of the Federal 
Environmental Protection Agency published a regulation 
entitled "Regulation of Fuels and Fuel Additive*?, which 

i requlation, effective February 9, 1973, provides that after 
July 1, 1974 sellers of qasoline must make generally availabl 
at least one grade of qasoline with a lead content of not 
more than 0.05q/qal. 

5. Deny each and every allegation contained in 
paraqraph 11a of Plaintiff's complaint, except admit that 
on December 6, 1973 there were published fuel regulations 

; entitled "Control of Lead Additives in Gasoline." These 
| regulations were promulgated bv the Acting Administrator 
I of the Environmental Protection Aqency in part upon the 
j finding that lead particle emissions from motor vehicles 
| present a significant risk of harm to the health of urban 
I populations, particularly to the health of city children. 

The regulation, effective January 7, 1974 provides that 
after January 1, 1975 no qasoline refiners for each 3-month 
j period, shall exceed the average lead content per gallon of 
1.7 g/gal; after January 1, 1976 of 1.4 q/qal; after 
January 1, 1977 of 1.0 g/gal; after January 1, 1970 of 
j 0-8 g/gal; and after January 1, 1979 0.5 g/gal. 

6. Deny each and every allegation contained in 
paragraph 14 of Plainti f f's complaint. 
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7. Deny each and every allegation contained in 
paragraphs 15 of Plaintiff's complaint, except admit 
that the description of theCity's restrictions on the 
lead content of gasoline conforms to the variance granted 
Plaintiff on February 16, 1573 and that said restrictions 
arc not identical to any control or prohibition prescribed 

by the Federal Administrator. 

I 

8. Deny each and every allegation in paragraphs 
16, 17, 18 and 19 of Tlaintiff's complaint. 

AS TO COUNT II OF PLAINTIFF'S COMPLAINT: 

I l 

! 

9. As to the allegations contained in paragraph 
20 of Plaintiff's complaint. Defendants reassert and 
reallege paragraphs 3, 4, 5, 6, 7, 8, 9, 10 and 11 of their 

i 

answer herein. 

I 

| 

10. Deny information or knowledge sufficient to 
form a belief as to the truth of the allegations contained 
in paragraph 23 of Plaintiff's complaint. 

11. Deny each and every allegation contained in 
paragraphs 24 and 25 of Plaintiff's complaint. 

WULRLFORL, Defendants demand judgment dismissing 

I 

Plaintiff's complaint herein, together with the costs and 
disbursements of this action. 

January 18, 1974. 

ADIUAN P. BURKL 
Corporation Counsel 
Attorney for Defendants 
1626 Municipal building 
Now York, N.Y. 10007 
566-2515 



Assistant Corporation Counsel 


V 


liVAIJ A. DAVIT. 
rviJ.YN J. JUIN'.L 







UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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iuMTLD STATLS DISTRICT COURT 
llsOUTUUU DISTRICT OF NLW YORK 

|l 

gutty OIL CO. (Lastcrn Operations), 
!INC., CULF OIL CO. - U.S., MOBIL 
OIL CORPORATION, and SUN OIL 
'COMPANY Or PLNWSYLVAMIA, 


Plaintiffs, 


-against- 


i THE CITY OF i.LW YORK, ULRBLRT LLISh , 

! Lnvironmental Protection Administrator 
I 1 f the City of New York, and T 11 L 
| LNVIRO.dO.NTAL PROVLCTIOn ADMINISTRATION 
|j0F Tilt CITY OF LLW YORK, 

i Defendants. 


73 Civ. 1093 
(CCS) 

ANSWLR 


ij Defendants, by their attorney, ADRIAN P. BURKL, 

i . i 

. 1 .hn rit-v of New York, answering the 

Corporation Counsel of the City oi new iuim 

S . , 

jjcomplaint herein: 

!l . ' 

1. Deny information and knowledge sufficient 
jjto form a belief as to the truth of each and every allegation 
ij contained in paragraph 1, 2, 3 and 4 of plaintiffs' complaint, 
jjexcept admit plaintiffs 1 business is conducted in inter¬ 
state commerce and within tnc City of Lew York. 

I i 

I 

z\s to cou<v QNi: : 

i 

2. Deny each and every allegation contained m 

i 

(paragraph 15 of plaintiffs 1 complaint. 

j| 3 . D cny each and every allegation contained in 

(parts (a) and (b) of paragraphs 16 of plaintiffs 1 complaint, 
(except admit that effective August 20, 1971 Local Law 
| Ho . 49 of 1971 adued to the Administrative Code a new 
(Chapter 57 which is the Air Pollution Control Code, and that 
Laid Code contains certain specifications concerning the 


$ 
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lead content and other physical characteristics of gasoline 

' offered for sale within the City of New Yor)^ which lead 

Ij 

restrictions are not identical to regulations promulgated 

I t 

by the Federal Environmental Protection Agency Administrator. 

i 

4. Deny each and every allegation contained in 

I 

i i paragraph 20 of plaintiffs' complaint, except admit that 
' Local Law No. 49 of 1971 was enacted by the City Council 
|i with full knowledge of the federal Clean Air Act and that 

ii 

|i the terms of the variance granted plaintiffs by the City 

I' 

jj LPA Administrator on February 16, 1973 are set out in 

i'i 

; parts (b)(i) and (ii) of said paragraph. 

ii 

5. Deny each and every allegation contained in 
paragraph 21 and 22 of plaintiffs' complaint. 

l| 

AS TO COUNT II OF 
PLAINTIFFS' COMPLAINT: 

it-“ 

I! 

6 . As to paragraph 23 of plaintiffs' complaint, 
j defendants reassert and reallege paragraphs 2, 3, 4 and 5 

| above of their answer herein. 

I 

* 

7. Deny information or knowledge sufficient to 
j 1 form a belief as to the truth of each and every allegation 
| contained in paragraph 26 of plaintiffs' complaint, except 
| admit that New York City is located between the States of 
New Jersey, and Connecticut, and the counties of Westchester 
i and Nassau in New York State. 

8 . Deny each and every allegation contained 
: in paragraph 27 of plaintiffs' complaint, except admit that 

i 

gasoline moves in interstate commerce. 

j 

I 

t 


t 
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9. Deny each and every allegation contained in 
pitugraphs 20, 29 and 30 of plaintiffs' complaint. 

I 

10. Deny information or knowledge sufficient to 
form a belief as to tne truth of the allegations contained • 
j in paragraph 31 of plaintiffs' complaint, except admit that 

i 

| plaintiffs' failure to comply with Local Law wo. 49 would 


l subject them to possible criminal and civil penalties and 

I 

j admit that defendants have the power to seek equitable 
i relief in the enforcement of the provisions of Local Law 
| No. 40 . 

I 

11. Deny each and every allegation contained in 

i 

i paragraphs 32 and 32 of plt.ntiffs' complaint. 

j 

WHLRLFORL, defendants demand judgment dismissing 
plaintiffs' complaint, together with the costs and 

i 

j disbursements of this action. 

! 

I 

I 

i January 18, 1974 


AD HI Ail P. 1UJRKL 
Corporation Counsel 
Attorney for Defendants 
1626 Municipal Building 
Wow York, W.Y. 10007 
i 566-2513 







— 
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-against- 


X 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GETTY' OIL CO. (Eastern Operations), INC., 
GULF OIL CO. - U.S., MOBIL OIL 
CORPORATION and SUN OIL COMPANY OF 
PENNSYLVANIA, 


Plaintiffs, 


THE CITY OF NEW YORK, HERBERT ELISH, 
Environmental Protection Administrator 
of the City of New York, and THE 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF THE CITY OF NEW YORK, 

Defendants. 


73 Civ. 1093 (CES) 


ORDER TO 
SHOW CAUSE 

fit 5 JvO&MuT 


- 5 ? ~ 


Upon the affidavit of Miles F. McDonald^Esqsworn to 

tc 

January’/j,, 1974, the summor and complaint herein, plaintiffs' 
memorandum of lav; and the exhibits annexed thereto, and all 
prior proceedings had herein, the defendants are hereby 


ORDERED to show cause before Honorable Charles E. 


/ 


Stewart, United States District Judge in Room Mcw York, 

j New York on the ( day , 1974 , at 10:00 o'clock in 


the forenoon, or as soon thereafter as counsel can be heard, why 
an order should not be made pursuant to Rule 56 of the Federal 
Rules of C-vil Procedure, granting plaintiffs summary judgment 
on the first cause of action in the above-entitled action on the 
ground that promulgation of Federal Casoline Regulations publishes 
in the Federal Register on December G, 1973 and effective on 
January 7, 1974 have preempted non-identical regulations as set ! 
forth in Local Law No. 49 thereby rendering such regulations null 
and void under the Supremacy Clause of the Constitution of the 

| 

United States;- and granting such other and further relief as this 
Coui.t may cE.cn just and proper; and it is further 
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ORDKRbD that personal service of a copy of this order 
and the papers upon which it is based by delivery thereof to 
the office of the Corporation Counsel of the City of New York, 
attorneys for the defendants on or before J If , 1974 

shall be sufficient service thereof. 

ft/ H 

Dated: New York, New York 

January / 1974 

t/dldU _ 

/Charles b. dtewart, U. S. L>. J. 

/ lAA/ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


GETTY OIL CO. (Eastern Operations), INC., : 
GULF OIL CO. - U.S., MOBIL OIL CORPORATION 
and SUN OIL COMPANY OF PENNSYLVANIA, : 


Plaintiffs, 


-against- 


73 Civ. 1093 (CES) 


THE CITY OF NEW YORK, HERBERT ELISH, 
Environmental Protection Administrator of 
the City of New York, and THE ENVIRONMENTAL 
PROTECTION ADMINISTRATION OF THE CITY OF 
NEW YORK, 


Defendants. 


AFFIDAVIT 



STATE OF NEW YORK ) 

COUNTY OF NEW YORK * ss ” ~ 


MILES F. MCDONALD, being duly sworn, deposes and says: 

1 . I am an attorney at law and a member of the firm of 
Shea Gould Climenko £ Kramer, attorneys for plaintiffs in the 
above-entitled action, and I submit this affidavit in support of 
plaintiffs' instant application for summary judgment on the first 
cause of action declaring Sections 1403.2 - 13.1) and 1403.2 - 
13.12 of Local Law No. 49 null and void under the Supremacy Claus, 
of the United States Constitution, having been preempted by the 
federal regulations promulgated under the Clean Air Act, as 
amended, 42 U.S.C. § lB57f-6c. 


2. Plaintiffs instituted this action by service of a 
summons and complaint seeking declaratory and injunctive relief 
against the enforcement of aforesaid section of Local Law No. 49 
which prescribe the maximum lead content and other physical char¬ 
acteristics of gasoline sold m New York City. Plaintiffs 1 in¬ 
stant application iu Eased solely on the issue of pr-emption, anc 
is not addressed to Count Two of the complaint which alleges 
taut Local Law No. 49 imposes an impermissible burden or, 
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interstate commerce. Should plaintiffs succeed on the question 
of preemption, however, we respectfully submit that Count Two , 

will be moot and may be dismissed without prejudice. 

3. The question of preemption is solely an issue of law, 
and the various statutes and regulations upon which plaintiffs 
claim of preemption is based are stated in plaintiffs' memorandum 

of law submitted herewith. • 

4. Defendants' answer to paragraphs 1, 2, 3 and 4 c£ 
plaintiffs' complaint is a pro forma denial, and we cannot believe 

that defendant. City of Hew York, seriously questions the exist- ^ 

i 

ence of the plaintiff corporations whose names are household words. 



Certainly such denials do not raise triable issues o. fact. 

Copies of the pleadings are annexed hereto as Exhibits 1 and 2. 

5. Paragraph 15 of the complaint which is denied by the 
answer is only a statement of the issue which must be determined 

by this Court on this motion. 

6 . Defendants' denial of paragraph 16 of the complaint 
contains an admission of the most salient feature of the llega- _ 
tions contained therein--that is, that Local Law No. 49 contains 
certain specifications and restrictions concerning the lead cor. 
tent and other physical characteristics of gasoline sold in New 
York City which are not identical to regulations promulgated by 
the Federal Environmental Protection Agency Administrator. 

7. In connection with a motion before the Court of 

Appeals, Docket No. 73-1497, for a continuance of a stay granted 

by Your Hone- pending the determination of an appeal, .-.van A. 

Davis, attorney for defendant City of New York, submitted an 

affidavit. Said affidavit, sworn to April 9, 197a, stated: 

-The City argued that S 211(c)(1)(A) of the Clean 
Air Act, 42 U.S.C.' 5 1857f - 6c(c) (4) (A) , ’..'as not in¬ 
tended to pre-empt a local hoalt.i standard rantrie. ing 
r . r „ -. . -.i I'... r. Vlrvnis- 


the lead wont nt of gasoline • ' LX? 

t» ,t.nr had pro - ul gat ad a ' - c ■ • i • - - 11 - ‘ ■ 

H-mpnasis added.) 
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I 


Ind'' '1, in a prior proceeding in this action wherein 


I 


plaintiffs sought a preliminary injunction, your Uoncr held in a 
I memorandum decision dated March 22, 1973 : 


"It is clear in this instance that Congress recog¬ 
nized the difference between the need for standards 
to regulate the use of fuel for protection of control 
devices and the need for such standards for health 
and safety purposes. The Federal Administrator has 
acted with regard for the first stated purpose but 
has not yet acted with regard to the health standard. 
Until lie do~s, the City of New York is free to enact 
and enforce its own regulations." (Emphasis added.) 


The Federal Administrator has now acted "with regard 
to the health standard." Acting pursuant to Section 211 of the 
Clean Air Act (42 U.S.C. § 1857f-6c), on or about the 28th day of 
November, 1973, the Federal Environmental Protection Agency, by 
its Acting Administrator, John Quarles, promulgated an amendment 
to Part 80, Chapter I, Title 40, Code of Federal Regulations, 
providing for a nationwide health standard concerning lead 
additives in gasoline. The amendment was published in the 
Federal Register, Vol. 38, No. 234 on December 6, 1973 and became 
effective January 7, 1974. Under such circumstances, we respect¬ 
fully submit that the City of New York is no lenger free to enforce 
its own non-identical regulations. 

8 . This application is made by way of Order to Show 
Cause rather than by the usual notice with motion because of the 
emergency which faces all of the plaintiffs in the operation of 
i their business in the City of New York. No previous application 
has been made for the relief sought herein except as indicated 
| in this affidavit. 


WHEREFORE, we respectfully request that 1 lie relief 
sought by plaintiffs be granted in all respects. 


( 


' / • 


Miles F. McDonald 


I Sworn to before me this 

, 19/1. 


a- ,i \ 

4 V • day of Vi 

; i'h 

« r • • ir I |; « , , . , , 

_ *• 

I » 


.■••uniy l aid ic 


V. 
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u;;t states ptetetct covet 
south:: i :i din , 1:107 or i.l.: you: 


GETTY OIL CO. (Eastern Operations), 
INC., GULP OIL CO. - U.s'. , MO.’JIL 

oil ccr.ro :lytic ::, nnd.su:: oil com¬ 
pany Or" PENNSYLVANIA, 


Plaintif 


-against- 

the city or nev: yolk, Herbert 

ELISH, Environmental Protection 
Administrator cl the City of New 
York, and THE Err/ILONMENTAL PRO¬ 
TECTION ADMINISTRATION 0E THE 
CITY OF NEW YORK, 


COMPLAINT 


Defendants. 


Plaintiffs Getty Oil Co. (Eastern Operations), Inc., 
Gulf Oil Co. - U.S., Mobil Oil Corporation, and Sun Oil Com- 
pany of Pennsylvania, by their attorneys Shea Gould Climenho f. 
Kramer, for their complaint, allege: 


1. Getty Oil Co. (Eastern Operations), Inc. ("Getty") 
is, and at all times relevant to this complaint was, a cor¬ 
poration, duly organized and existing under and by virtue of 
the lavs of the State of Delaware, qualified to do business 
in the State of New York and engaged in the refining, distribu¬ 
tion, transportation, storage and sale of gasoline for use in 
the operation of motor vehicles. Getty's business is conducted 
in interstate commerce in and among the several states, includ¬ 
ing, but not limited to, the State and City of New York. 


2. Gulf Oil Co. - U.S. ("Gulf") i:., and at all ti. ■ 
relevant to thin complaint was, a ror;-ovation, duly o:gu: 
and enisling under and by virtue oi the laws of the State of 
l'em. yK-.uii.i, qualified m do bur.iiie-. ithe State cf .*:• . • y« 



EXHIETT 1 
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and engaged in the refining, di st ribution, transportation, 
storage and sale of gasoline for use in Lbe operation of motor 
vehicles. Calf’s business is conducted in interstate commerce 
in and among the several states, including, but not limited to, 
the State and City of New York. 

3. Mobil Oil Corporation ("Mobil") is, and at all 
times relevant to this complaint was, a corporation, duly or¬ 
ganized and existing under and by virtue of the laws of the 
State of New York and engaged in’the refi .ig, distribution, 
transportation, storage and sale of gasoline for use in the 
operation of motor vehicles. Mobil's business is conducted 

in interstate commerce in and among the several states, includ¬ 
ing, but not limited to, the State and City of New York. 

4. Sun Oil Company of Pennsylvania ("Sun") is, and 
at all times relevant to this complaint was, a corporation, 
duly organized and existing under and by virtue of the laws of 
the State of Pennsylvania and engaged in the refining, dis¬ 
tribution, transportation, storage and sale cf gasoline for 
use in the operation of motor vehicles. Sun’s business is 
conducted in interstate commerce in and among the several states, 
including, but not limited to, the State and City of New York. 

5. Defendant City of New York is, and at all times 
relevant to this complaint was, a municipal corporation, exist¬ 
ing by virtue of a Charter granted *-• the state of New York, 
political subdivisions of which arc located in the Southern 
District of New York. 

6 . Upon information and belief, on or about Fcbru.srv 

1°, ’973, defendant Noib.rt ("i;ii:.h") was duly appoint..’ 

to succeed Jerome Kretcl— r i nintrator of The Itnviro:;- 

mentn 1 Protection A.kiini:.t r.r. ioa of the City of Now York, .ml 


7 








/ 
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since the lime of hi:; upiolnV- 


..I » 


M'* l 


<;! r (1 in that capacity 


pursuant to the A-1 ;-i i n i n t r a 1 .v Cede of the City of New York. 


7. Defendant The mvironmental Protection Administra¬ 
tion of the City of New York (the "City E.P.A.") is, and at 
all times relevant to this complaint was, an administrative 
body, acting pursuant to the Administrative Code of the City 
of Nov: York, and having its principal office in the Southern 
District of New York. 


COUNT ONE 

8 . This claim for declaratory and injunctive relief 
is brought pursuant to the Supremacy Clause (Article VI, Clause 
2) of the Constitution of the United States and 23 U.S.C. 
52201. 


9. The natter in controversy exceeds, exclusive of 
interests and costs, the sum of Ten Thousand Dollars ($10,000). 
Jurisdiction of this Court is invoked pursuant to 23 U.S.C. 
51331(a) federal Question). Venue is proper pursuant to 2S 
U.S.C. 51391(b). 

10. (a) On or about December 31, 1970, Congress 

amended the Clean Air Act (42 U.S.C. 51057 et scq.) by adopt¬ 
ing the Clean Air Amendments of 1970 (Public Law 91-GO-'.; C-'. 
Stat. 1G7G). The said Clean Air Amendments provide, inter 
if - 1 . 1 a > f °r the regulation of the lead content of motor vehicle 
fuels for the purpose cf controlling the emissions thereof. 


(b) Section 211 of t he Clean Air Act, as an-T. h 
^ 3 U. .>. C. 5 ) P j /1 - Cc) , prev.i.e •., in pertinent part: 


"(C)(1) Tin* Ad .ini 
to time or. t.h-.* L.r.i . «,• 
under ?-.u! u cijim (’. ) 
information av.iiJ.ih 1 i > 


t r ray, f ron t ir.e 
n: i ; i: i on obt.i i r.e.) 
h : : i ri.ion or ot !u r 

•'in, I y re«ju 1 .it ien , 


-3- 
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control or prohilet tin* r..muf.i':lurc, introduction 
into con:wrco, offering for rale, or sale ot any 
fuel or fuil additive for use in a r;otor vehicle 
or rotor vehicle c:v;i.r; (A) if any mission prod¬ 
ucts of such fuel cr fuel additive will cnd.rn.gcr 
the public health or welfare, or { D ) if emission 
products of such furl or fuel additive will im¬ 
pair to a significant degree the performance of 
any emission control device cr system which is 
in general use, or which the Administrator finds 
has been developed to a point where in a reason¬ 
able time it would Lc in general use were such 
regulation to be promulgated." 


11. (a) Acting pursuant to Section 211 of the Clear. A 

Act (42 U.S.C. SlE47f-6c), on or about January 10, 1973, the 
Federal Environmental Protection Agency, by its Administrator 
William D. Ruchelshaus, promulgated certain "Controls and Pro¬ 
hibitions" with respect to gasoline applicable to gasoline 
refiners, distributors and retailers (Part 80, Chapter 1, Titl 
40, Code of Federal Regulations). 


(b) The aforesaid regulations, as promulgated, 
provide, inter alia: 


"§ 80.2 Definitions. 

As used in this part: 

* * * 

(e) ’Lead additive’ means any substance 
containing lead or lead compounds. 

(f) ’Leaded Caroline’ means gasoline which 
is produced with the use cf any lead additive or 
which contains mere than 0,05 gran of lead per 
gallon or more than 0.005 gram of phosphorus per 

gallon. 

(a) ’Uniended g. solim.e’ means gasoline 
containing not more than 0.05 gram of lead per 
gallon and not mere than 0.CO5 gram of phosphorus 

per gallon. 

* * * 

"SE0.22 Conlrils npp 1 i cable to gasoline 

retailers. 

• * * 

(b) After July 1, l r >71, every person who 


-4- 





> 
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J 


own 1 :, lenses, operates, controls, or supervises 
a retail outlet. ul which 200,000 or more yallor.r. 
of gasoline was sold during any calendar year be¬ 
gin n i n with the year 1971 shall offer for sale 
at leant one erode of unleaded gasoline of not 
less than 91 research Octane Number at such re¬ 
tail outlet: Provided , however , that the octane 
number of unl.caood gasoline oiicred for sale an 
areas where altitv.de- is greater than 2,000 feet 
may be reduced one (1) octane number for each 
succeeding 1,000 feet but not more than three 
(3) octane numbers in total. 

(c) After July 1, 1974, every person who 
owns leases, operates, controls, or supervises 
six or more retail outlets shall offer for sale 
at least cr.c grade of unleaded gasoline of not 
less than 91 Research Octane Number at no fewer 
than 60 percent of such outlets: Provided , how - 
ever, that the octane number of unleaoed gasolane 
offered for sale in areas where altitude is 
greater than 2,000 feet nay be reduced one (1) 
octane number for each succeeding 1,000 feet but 
not more than three (3) octane numbers in total." 


12. (a) The aforesaid Federal regulations, as promul¬ 

gated, were published in the Federal Register, Vol. 38, No. C 
on January 10, 1973. 

(b) Section 311 of the Clean Air Act (42 U.S.C. 
§1857h-5) provides, in pertinent part: 

"(b)(1) A petition for review of action of 
the Administrator in promulgating . . . any con¬ 
trol or prohibition under section 1857f-6c . . . 
may be filed only in the United States Court of 
Appeals for the District of Columbia .... Any 
such petition shall be filed within 30 days from 
the date of such promulgation or approval, or 
after such date if such petition is based solely 
on grounds arising after such 30th day." 


(c) As of the date of the filing of this complain 
defendant City of Nov.- York has not filed any such petition for 
review of the aforesaid regulations as promulgated by the Adm.i 
istrator of the Federal Environmental Protection Agency, and t 
tine within which to have done so has elapsed. 

13. Section 211 of the Clean Air Act (42 U.S.C. jlBSTf 
Go) also provide::, in pertinent part: 
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"(4) (A) Except, an otherwise provided in 

subparagraph (I)) or (C) , no State; (or political 
subdivision thereof) nay prescribe or attempt to 
enforce, for purposes of notor vehicle emission 
control, any control or prohibition respecting 
use of a fuel or fuel additive in a motor vehi¬ 
cle or motor vehicle engine — 


i 


(i) if the Administrator has 
found that no control or prohibition under 
paragraph (1) is necessary and has pub¬ 
lished his finding in the Federal Register, 

or 


(ii) if the Administrator has 
prescribed under paragraph (1) a control 
or prohibition applicable to such fuel or 
fuel additive, unless State prohibition or 
control is identical to the prohibition or 
control prescribed by the Administrator. 

(B) Any State for which application 
of section 1357f-Ca (a) ef this title has at any 
time been waived under section 1857f-6a(b) of 
this title may at any time prescribe and enforce, 
for the purpose of motor vehicle emission con¬ 
trol, a control or prohibition respecting any 
fuel or fuel additive. 

(C) A State may prescribe and en¬ 
force, for purposes of motor vehicle emission 
control, a control or prohibition respecting 
the use of a fuel or fuel additive in a motor 
vehicle or motor vehicle engine if an applica¬ 
ble implementation plan for such State under 
section 1857c-5 of this title so provides. The 
Administrator may approve such provision in an 
implementation plan, or promulgate an implemen¬ 
tation plan containing such a provision, only 
if he finds that the State control or prohibi¬ 
tion is necessary to achieve the national pri¬ 
mary or secondary ambient air quality standard 
which the plan implements." 


24. The State of Kew York has never received a waiver 
as described in 42 U.S.C. SlC57f-Gc(c) (4) ( T .) nor lias the State 
of t.’ow York filed an implementation plan, as described in 42 
U.S.C. SlS57f-Gc(c) (4) (C) , which has been approved by the Fed¬ 
eral Administrator. 


IS. Thus, by prererib)ng the aforesaid regulations and 
controls with r-sp ct to y.i-ol ine, the Admin istr.. Lor of t lie 
I’eih i'.il Environmental Protection Agency h.r*. preempted any r* r.i- 


-G- 











In Lory notion by any state, or political subdivision thcrceC, 
with respect to gasoline unless such regulation is identical 
to the prohibition or control prescribed by him. 

• 

1C. (a) Notwithstanding the aforesaid provisions of 

the Clean Air Act, as anended, in or about July 1971, defen¬ 
dant City of Nov; York adopted Local Law No. 49, amending its 
Administrative Code by adding thereto a new chapter entitled 
"Chapter 57 Environmental Protection Administration Part II— 
Air Pollution Control Code" (hereinafter referred to as "Local 
Law No. 49"). 

(b) Local Law No. 49 contains, inter alia , pro¬ 
visions which purport to regulate the sale and use of gasoline 
for motor vehicles in the City of New York and to prohibit the 
sale or use, regardless of where purchased, of gasoline in the 
City of New York unless said gasoline meets certain specifica¬ 
tions with respect to lead content and other physical charac¬ 
teristics thereof, which specifications are set by the City of 
New York and arc not identical with the regulations promulgate: 
by the •.dministrator of the Federal Environmental Protection 
Agency, as required by Section 211(c)(4)(A) of the Clean Air 
Act, as amended (42 U.S.C. 5lD57f-Gc). 


17. Article 13, Section 1403.2-13.11 of Local Law No. 

49 provides, in pertinent part: 

"SI 4 03.2-13.11 Lead content of gasoline 
restricted. 

(a) NO person shall cause or pc -nit the 
use, or, if inter.lea lor use in the City of 
Now Yi' k, the purch.i.e, sale, offer for sale, 
storage or traiv-por'...tfion of gasoline which 
contains' more than l li" following amount of 
lend !•■/ weight lor the respective octane 
ran'!. ; as follow ■: 


f 

.s 







95.9 Octane No.* 
and AL-*vo 


Below 95.9 

Octane No. 


(1) 

on and after 
November 1, 1971 

2.0 

grams per 

gal. 

1.5 

grams 

per 

gal 

(2) 

on and after 
January 1, 1972 

• 

1.0 

grams per 

gal. 

1.0 

grams 

per 

gal 

(3) 

on and after 
January 1, 1973 

0.5 

grams per 

gal. 

0.5 

grams 

per 

gal 

(4) 

on and after 
January 1, 1974 


zero gram 

s 

zero grams 



*The terr. octane number shall mean research octane number 
or rating measured by the research method. 


(b) Where the lead content of gasoline is 
restricted to zero grams per gallon as in sub¬ 
section a, gasoline which contains 0.075 grams 
of lead per gallon shall be deemed to meet such 
restriction." 


18. (a) Article 13, S1403.2-13.12 of Local Law No. <9 

also provides: 

"Effective October 1, 1971, no person shall 
cause or permit the use, or, if intended for use 
in the city of New York, the purchase, sale, of 
fer for sale, storage or transportation of gas - 
line which exceeds the following volatility 
lin-its: 

(a) For the period October 1, through 
April 30, not to exceed 12 Reid vapor pres¬ 
sure. 

(b) For the period May 1, through Sep¬ 
tember 30, not to exceed 7 Reid vapor pres¬ 
sure." 


(b) The aforesaid gasoline regulations promulgated 
by the Administrator of the Federal r.nvironmcntal Protection 
Agency contain no provisions whatsoever as to volatility limits 

19. Local Law No. 49 contains other related provisions 
for administrative enforcement and for civil and criminal pcr.al 
tics which ray be triggered by failure to comply with the previ 
r.ions set forth therein. 


20. (a) Local 


No. 49 was adopt.t*d by defendant Ci‘j 
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of New York in haste and with full knowledge of the prior en¬ 
actment by Congress of the Clean Air Act, as amended. 

(b) With* knowledge that the aforesaid Federal 
regulations with respect to gasoline become effective as of 
February 9, 1973, defendant City E.T.A., in a decision dated 
February 16 , 1973 , by Jerome F.rctchmcr, its then Administra¬ 
tor, declared that plaintiffs and other marketers of gasoline 
will be required to comply with the applicable provisions of 
§1403.2-13.11 as follows: 

(i) by March 30, 1973, prepara¬ 
tions must be completed for the supply¬ 
ing of conforming regular grade of 
gasoline, i.c., gasoline with an Octane 
No. below 95.9; 

(ii) by June 20, 1973, prepara¬ 
tions must be completed for the supply¬ 
ing of conforming premium grade gaso¬ 
line, i.c., gasoline with an Octane No. 
of at least 95.9. 

(c) Thus, plaintiffs have already become and 
will continue to be subjected to the substantive, administra¬ 
tive, civil and criminal provisions of Local Law No. 49, un¬ 
less the declaratory and injunctive relief sought herein is 
granted by this Court. 

21. By reason of all of the matters hereinabove al¬ 
leged, the enactment ar.cl enforcem.ant of Local Law Ko. 49 con¬ 
stitutes an unlawful attempt at the exercise of legislative 
paver by defendant City of New Vend; in contravention of the 
Clean Air Act, as amended, and in violation of t’ac Supremacy 
Clause (Article VI , Clause 2} of the Constitution of the 
United States. 

22. Plaintiff. 1 1 a V> • l'• > r t- a i l . • j * ri* nly a' la./. 


-«i - 




cpu::t r.:o 

23. Plaintiffs repent and reallege paragraphs "0" 
through "22" hereinabove net forth as though the sane w re 
fully net forth herein. 

24. This claim for declaratory and injunctive relief 
is brought pursuant to 28 U.S.C. 52201 and the Commerce Clause 
(Article I, Section 8, Clause 3) of the Constitution of the 
United States. 

25. The matter in controversy exceeds, exclusive of 
interests and consts, the sun of Ten Thousand Dollars ($10,000) 
Jurisdiction of this Court is invoked pursuant to 28 U.S.C. 
51331(a) (Federal'Question) and 28 U.S.C. 51337 (Commerce). 
Venue is proper pursuant to 28 U.S.C. 51391(b). 

26. The transportation, sale, wholesale and retail dis¬ 
tribution (as conducted by plaintiffs and by the petroleum 
industry) and the purchase, consumption and use of gasoline 

by the public arc activities which may be conducted in inter¬ 
state commerce: 

(a) Crude oil is produced in several states out¬ 
side of the City and State of New York and in foreign countries 

(b) Crude oil is refined at facilities located 
outside the City and State of h’cw York to make gasoline and 
other petroleum products, part of which is ultimately sold ca¬ 
used in the City and State of Kew York. 

(c) Caroline and other petroleum products arc- 
transported Ly pipeline and over water from outside the Cite 
and Stale of hVw’ York to location:*, both in or m-.ir the Ci tv 


-10- 



of Now Yor): lor stora-p pwndiivj wholesale and retail disfriL.)- 

tion in the metropolitan area. 

. ' 

(d) Caroline is stored for wholesale and retail 
disbribution in tanks outside the City and State of New York, 
part of the contents of which is shipped into the City limits 
of the City of New Yor): for sale therein. 

(e) Gasoline is stored within the City Units of 
the City of New York in tan?:s for wholesale and retail dis¬ 
tribution, part of which distribution is outside the City of 
New York and State of New Yor):. 

(f) Gasoline is sold at retail inside and outside 
the City and State of New York to operators of rotor vehicles 
for use indiscriminately inside and outside of the limits of 
the City of New York or the State of New York. 

(g) Nov; York City is located betv.’cen New Jersey, 
Connecticut, Westchester and Long Island and is connected 
thereto by numerous bridges, tunnels, highways and streets. 

On all of the roads of ingress and egress to the City of New 
York there are hundreds of points of retail distribution of 
gasoline, both within and without the city and state boundary 
lines. 

(h) Operators of motor vehicles fill the gasoline 
tanks of said vehicles with gasoline inside or outside the 
City of New York with no preconceived limitation in its in¬ 
tended use and drive freely in or out of the City and State 

of Now Yor): without regard to whether the gasoline in the 
Lari), is authorised for use in the City of New York. Clearly, 
plaintiff:; can have no knowledge of where sue); gasoline will 
be lined. 


-11- 
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27. Thu:;, the economic pattern of refining, storage, 
tlistribution, calc and use of gasoline in the United States 
has been based upon the public necessity to have gasoline 
move freely in interstate commerce unsubjcctcd to local legis¬ 
lative restrictions which inhibit or prevent the free movement 

thereof. 

28. (a) It is impossible for plaintiffs to comply 
with the empress provisions of Local Lav.’ ICo. 49 without ash¬ 
ing each and every custcr.cr where he intends to use the 
gasoline he is about to purchase. 

(b) In order to otherwise comply with the provi¬ 
sions of Local Lav; Ko. 4 9 and thereby avoid the civil and 
criminal penalties thereunder provided, it will be necessary 
for plaintiffs to reconstruct, rearrange and reorganise their 
interstate activities in respect of the refining, storage and 
distribution of gasoline for motor vehicle use. TJ. .j ..ill 
involve (i) changing refining procedures and facilities; (ii) 
redesigning, rearranging and relocating transportation and 
storage facilities; and (iii) restructuring interstate dis¬ 
tribution patterns and sales procedures at the wholesale and 
retail level. 

(c) Till of the foregoing will require extensive 
modifications in plaintiffs’ refining, storage and distribu¬ 
tion systems, which will materially increase plaintiffs’ cost 
structure. 

29. Thus, compliance with the provisions of Local Law 
No. 49 will require plaintiff - , to undertake costly and exten¬ 
sive modi ficatibn;: in their refining operations in order to 
j produce and to t rnir p u t special gasolines for use in hVw Ycr 




City in addition to the other cjra.h’S of gasoline v.'hich Liny 
currently refine and ship to !.\:w York City for sale in sur¬ 
rounding area:;. 

30. Such costly and extensive modifications would not 
be required in order to comply with the Federal regulations 
promulgated by the Administrator of the Federal Environmental 
Protection Agency and which became effective as of February 9, 

1973. 


31. In the event plaintiffs fail to comply wi th Local 
Law I.’o. 49, plaintiffs would be subject to civil and criminal 
penalties. Moreover, if plaintiffs fail to comply, defendants 
could commence an action or proceeding to compel compliance, 
or to enjoin the sale by plaintiffs of gasoline within the City 
of ICew York. Such an injunction would stop the sale of approxi 
r.atcly 1,397,290 gallons of gasoline per day and could result 
in the closing of approximately 1,230 service stations soiling 
plaintiffs’ products. 


32. The central purpose of the gasoline restrictions 
contained in Local Law V.o. 49 is impossible of achievement 
since no strictly local regulation can effectively control use 
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EUlc t-craacrcc of the United states in violation of Article I, 
Section 0, Clause 3 of the Constitution of the United date:; 
and in contravention of the Clean Air Act, as amended, and will 
cause grievous injury to plaintiffs unless enjoined. 


V.’licrxrorx, plaintiffs demand judgment: 

(1) Preliminarily and permanently enjoining defendants, 
their officers, agents, servants, employees, attorneys and per¬ 
sons acting under their authority from: 

, (a) enforcing or taking any steps to enforce the 

provisions of Section 1403.2-13.11 or Section 1403.2- 
13.12 of Local Law Ho. 49; 

(b) imposing any fine or penalty, pursuant to 
Section 1403.2-15.25 of Local Lav? Ho. 49, or any other 
provision of statutory, regulatory or common law, upon 
plaintiffs for any honcom.pliance with Section 1403.2- 
13.11 or Section 1403.2-13.12 of Local Law Ho. 49; 

(c) enjoining or attempting to enjoin, pursuant 
to Section 1403.2-15.21 of Local Law Ho. 49, the pur¬ 
chase, sale, offer for sale, storage or transportation 
of plaintiffs' gasoline intended for use within the 
City of Hew York by reason of any noncompliance with 
Section 1403.2-13.il or Section 1403.2-13.12 of Local 
Law Ho. 49. 


(2) Declaring Section 1403.2-13.11 and Section 1403.2- 
13.12 of Local Law Ho. 49 null and void und. r the Supremacy 


Clause of the Constitution o! 


he United State.; and the Clean 


Air Act, a:: aMended. 
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(3) Ducluriny the provisiuir; of Local Low No. 49 regu¬ 
lating the purchase, sale, offer for sale, storayc or transpo: 
tation of gasoline null mu! void under the Supremacy Clause c>, 
t!ic Constitution of the United States and the Clean Air Act, , 
anended. 

(4) Declaring the provisions of Local Law Ho. 49 rogu- 
latir.g the purchase, sale, offer for sale, storage or transpc 
tation of gasoline null ar.d void under the Commerce Clause of 
the Constitution of the United -States by reason of the fact 
that Local La-..* Ho. 49 imposes an impermissible burden on inte¬ 
state com: area. 

(5) Granting plaintiffs such other and further relief 
as to the Court seems just and proper. 


SHEA GOULD CLIKZNKO l KEANE?. 


/k:i 


By 


A Kenner or zr.c t:rn 


Attorneys for Plaintiffs 
Getty Oil Co. (Eastern Operations), In 
Mobil Oil Corporation 
Sun Oil Company of Pennsylvania 
330 Madison Avenue 
Hew York, Hew York 1C017 
(212) GC1-3200 


APT HUE. L. VAHGELI . ESQ. 

Attorney for Gulf Oil Co.-U.S. 
1290 Avenue of the Americas 
New York, Hew York 
(212) 302-3300 

By SHEA COULD CLIKEKKO 6. KRAMER 
OE COUNSEL 


. / A ;iej.jer or t.ic i iii.i 

(All papers to br- served on 
Sliea Could Cli: -. nko a Krnt.vr^ 
at 3 30 Madison Avenue 

New Yoii., New Yoii: 10017) 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GETTY OIL CO. (Eastern Operations) 

INC., GULF OIL CO. - U.S.,. MOBIL 
OIL CORPORATION and SUN OIL 
COMPANY OF PENNSYLVANIA, 

Plaintiffs, 

-against- 

THE CITY OF NEW YORK, HERBERT ELISH, 

Environmental Protection Administrator 
of the City of New York, and 
THE ENVIRONMENTAL PROTECTION 
ADMINISTRATION OF THE CITY OF NEW YORK, : 

Defendants. : 

........-----X 

IT IS HEREBY STIPULATED AND AGREED, by and 
between the undersigned, attorneys for the respective 
parties in the above-captioned matter, that the COMPLAINT 
be supplemented and amended by adding the following paragraphs 
marked 11(A) and 12(A): 

Paragraph 11.(A) Acting pursuant to Section 211 
of the Clean Air Act (42 U.S.C. §1857f-6c), on or about 
the 28th day of November, 1973, the Federal Environmental 
Protection Agency, by its Acting Administrator John Quarles, 
promulgated an amendment to Part 80, Chapter I, Title 40, 

Code of Federal Regulations. A copy of said amendment is 
attached hereto and marked Exhibit A, and made a part hereof 
as though fully set forth herein. 


s 73 Cn-'C/J 
: (C£S) 


STIPULATION 




9da 


Paragraph 12. (A) The aforesaid amendment to the 
Code of Federal Regulations was published in the Federal 
Register, Vol. 38, No. 234 on December 6, 1973, and became 
effective on January 7, 1974. 

IT IS FURTHER STIPULATED AND AGREED that defendants' 
time to answer the complaint as supplemented and amended is 
extended until January 18, 1974 

Dated: New York, New York 

January 9, 1974 


i 

I 

! 


SHEA GOULD CLIMENKO & KRAMER 


t -n 

By / i ( / / t-' 


\ 




A Member of the Firm 
Attorneys for Plaintiffs 
330 Madison Avenue 
New York, New York 10017 


OFFICE OF THE CORPORATION COUNSEL 




Attorneys for Defendants 
Municipal Building, Civic Cer.te 
Chambers and Center Streets 
New York, New York 10007 


SO ORDERED: 
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ar.d nay be contrasted readily with the 

'requirements of. cclicn 202' t» of the Act 
ipccU.eul’.y Idc-.itsiyL-,- carbon monoxide, 
hydrocarbons. and cm Jos of r-tregen for 
regulatory action. V.luio. ns the com¬ 
mentator points oat, language In the 
Senate Report on it-- version of the 1379 
Clean Air Act axr.ctvJnu’nts stated tnat 
the bill would rw«k« i; oar.ee of a cri¬ 
teria document fn* le'-.ii. tnii must be 
co i, str.!‘'d as only* a statement of t.ie 
Cornir.iuee s preference. since no such re¬ 
quirement appeared other in the lan- 
Cua -e of the Senate or the conferees bill. 

TltWc.-iUations promulgated below 
shall bo effective on January 7, 1973. 

(13 03 C. 1837f-Cc. 135Ti(»)) 

Dated: November 23. 1973. 

Jew:,* Quarles. 

• Actis? Administrator, 

, Environmental Protection Agency. 

Part £0 of Chapter I. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

... , i. in s 60.1. the second sentence is re¬ 
vised toread as follows: 

5 80.1 Scope. 

• • • These regulations are based upon 
a determination by the Administrator 
that the emission product of a fuel or 
additive wail er.d.ir.ger the public health, 
or w ill impair to a s .gnificant degree the 
performance of a motor vehicle emission 
control device Ln general use or which 
the Administrator finds has been cevel- 
ope*.! to a point where in a reasonable 
tim? it would be in cer.eral use were such 
regulations promuirated; and certain 
other findings specified by the Act. 

2. In 1 £0.2. a new paresraph (m) Is 
added as follows: 

$ 80.2 Dc full lions. 

• • • • • 

(tn) “Lead additive manufacturer'* 
means any person who produces a lead 


RULES AND REGULATIONS 

additive or sells a lead additive under 
his own name. 

3. A new 5 60.20 is added as follows: 

§ SO.20 Controls applicable 1“ gasoline 
refiner*. 

(a>(l) In the manufacture of gasoline 
at any refinery, no pasoiinc refiner shall 
exceed ttic itera te lead content per gal¬ 
lon specified below icr cveh 3 -momh 
nenod (January through Match. April 
through June. July tnrougii September, 
October through December): 

(i* 1.7 prams of lead per gallon, after 
January 1. 1973; * 

<ii) 1.4 grams of lead per gallon, after 
January 1,1976; 

Uil> 1.0 grams of lead per gallon, aner 
January 1.1077; 

(lv) 0 8 grams of lead per gallon, after 
January 1. 1973; 

iv) 0 5 grams of lead per gallon, after 
January 1. 1979. 

i2> For each 3-month period (January 
through March. April-through June. July 
throuen Scotember. October through De 


.V.711 


of gasoline produced during the ; . rx.l. 
Reports shall be submitted within i~ ,:.i- - 
after the close of the nporting peric.i. cn 
forms suppl.cd by tlic Adr.v.r.iy.iatur 
upon request. 

(b) Tne provisions of paragraph (a) 
(1) (i) and iliy of tills section shall nut 
be applicable to any refiner winch does 
not have more than 30.003 barrels per 
day crude oil or bor.a fide feed r.tccl: ca- 
pp.city from owned or leased facilities or 
from facilities made available to such 
refiner under an arrangement such as. 
but not limited to. an exchange agree¬ 
ment (except one on a refined product 
for refined product basis), or a through¬ 
put or other form of processing agree¬ 
ment. with the same effects as tuoug.i 
such facilities had been leased. 

4. A new 5 30.25 Is added as follows: 

§ 80.25 Conlml* applicable lo lead addi¬ 
tive manufacturer*. 

For each 3-month period (January 
through March. April through June. July 
through September. October through De¬ 
cember) commencing with the pcric ‘ 


cerr.ber) the average lead content per 
gallon shall be computed by dividing total January 1. 1975 through March 31, 1375. 
grams of lead used at a refinery in the each lead additive manufacturer shall 
manufacture of gasoline by total gallons submit to the Administrator a report 
of" gasoline manufactured at such showing the total grams of lead shipped 
refinery. 

(3) For each 3-month period (January 
through March. April through June. July 
through September. October through De¬ 


cember) commencing with the period 
January 1, 1915 through March 3*. 19*5, 
e^ch refiner shall submit to the Adminis¬ 
trator a report showing tor each refinery 
(1) the total grams o* lead in lead addi¬ 
tive inventory on the first day of the 
period, (il) the total grams of lead re¬ 
ceived during the period. (iii> the total____ 

grams of lead Ln kud additive inventory confidentiality Is concerned, in a;era - 
on the last day of the period, (lv) t..c xvlth the provisions of 40 C. il 

total gallons of gasoline produced by „ 

such refinery during the period, and (v) "* * 

the average lead content in each gallon l fa Doc.73-23769 rued i2-*-73;an5 am) 


to each refinery b 7 such lead 
manufacturer during the period. Reports 
shall be submitted within 13 cays n::cr 
the close of the reporttng period, on forms 
supplied by the Administrator upon 
request. 

5. A new I £3.26 is added as follows: 

§ 80.26 Confidentiality of inforniniio.i. 

Information obtained by the .•.dmim.-,- 
trntor or his representatives pursue.::; ' 
this part shall be treated, in so far 


EXHIBIT A 
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: lnitld stattj distmct couut 

| SOUTitLiL. DIS7HICV G l' ..LW YOId. 

....x | 

CUTTY OIJ. CJ. (Listen Operations) , 73 Civ. 1073 

• i.;c., oil. co. - u.s., :;oaiL (cls) 

. OIL COiU'OPATILh. ar.d CL. - . OIL 

CCKlVwJ^ 01* ANSWER 

Plaintiffs , 

-against- 

THL CITY OF ..LW YOPX, 1ILF.SLP.T LLIbli, 
jLnvironmental Protection Administrator 
iof the City of >.'cw York, and YuL 

jLWVino..rxhTAL pp.oti.ctio.; ad; ui stkat i on 
[of viiL city or i.lw yokk, 

. ; 

Defendants. 


Defendants, by their attorney, AU1UAL P. UUHKL, 

I 

! Corporation Counsel of the City of Lew York, answering the 

It 

((complaint herein: 


1. Deny information and knowlodae sufficient 

I 

to form a Lelief as to the truth of each and every allegation 
^contained in paragraph 1, 2, 3 and 4 of plaintiffs' complaint, 
! except admit plaintiffs' business is conducted in intor- 

I 

('state commerce and witnin tne City of New York. 


AS TO CGLWT O',i'll i 


2. Deny each anu every allegation contained in 
paragraph IS of plaintiffs' complaint. 

3. Deny each and every allegation contained in 
|parts (a) and (b) of paragraph 16 of plaintiffs' corpiai: 

i 

ioxcept admit tnat effective August 20, 1071 Local Law 
ho. 49 of 1971 addeu to the Administrative Couo a now 
Chapter 57 which is the Air Pollution Control Ccoe, anu t. 
said Code contains certain specifications concerning tno 

EXHIBIT 2 


at 
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i lcud content anil other pliyuic^l cli 3 r«.ictcrist.icr» of <jjso 1 ino 

|| offered for sale within the City of New York, which lead 

'| 

I restrictions are not identical to regulations promulgated 

i 

I by tiic federal Lnvironmontal Protection Agency Administrator. 

4. Deny each and every allegation contained in 
| paragraph 20 of plaintiffs’ complaint, except admit tiiat 
! Local Law ho. 49 of 1971 was enacted by the City Council 

i with _ull knowledge of the federal Clean Air Act and that 
the terns of the variance granted plaintiffs by the City 
LPA Administrator on February 16, 1973 arc set out in 

I 

parts (b)(i) and (ii) of said paragraph. 

5. Deny each and every allegation contained in 
paragraph 21 and 22 of plaintiffs' complaint. 

AS TO COUNT II OF 
PL AIN'T I rrs ' cc: IP LA I N’T ; 

I 

1 ... 

6. As to paragraph 23 of plaintiffs' complaint, 

defendants reassert and reallege paragraphs 2, 3, 4 and 5 

| above of their answer herein. 

I 

I 

7. Deny information or knowledge sufficient to 

form a belief as to the truth of each and every allegation 
i 

1 contained in paragraph 26 of plaintiffs' complaint^ except 
| admit that New York City is located between the States of 
^ New Jersey, and Connecticut, and the counties of Westchester 
}' and Nassau in New York State. 

i 

I 

8. Deny cacn and every allegation contained 

i 

in paragraph 27 of plaintiffs' complaint, except admit that 

j 

| gasoline moves in interstate commerce. 


9. 


Deny each ar.d every allegation contained in 

! paragraphs 2C, 20 ana 30 o£ plaintiffs* complaint. 

I 

' 10. Deny information or knowledge sufficient to 

form a belief as to the trutn of tne allegations containoc 
in paragrap.i 31 of plaintiffs* complaint, except adr.it that 
plaintiffs' failure to comply witn Local Law no. 45 woulc 
subject them to possible criminal and civil penalties and 
admit that cefendants have the power to seek equitaule 
relief in the enforcement of tne provisions of Local Law 
No. 49. 

j 

11. Deny each and every allocation contained in 

i 

j paragraphs 32 and 33 of plaintiffs’ complaint. 

WMLIU3FORL, defendants denand judgment dismissing 

I 

I] plaintiffs' complaint, together witn the costs and 

|l 

I disbursenents of this action. 

I 

j January 18, 1974 

ADMAN T. llL'IlDE 
Coiporation Counsel 
Attorney for Defendants 
1C26 Municipal UuiIcing 
New York, N.Y. 10007 

56^-2513 



Assistant 


Corporation Counsel 






11**fl l ! K"« f 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 


EXXON CORPORATION, 


Plain* ff, 


-against- 



Cces) 


THE CITY OF NEW YORK; ENVIRONMENTAL 
PROTECTION ADMINISTRATION O!' THE CITY 
OF NEW YORK; and ADMINISTRATOR OF 
THE ENVIRONMENTAL PROTECTION ADMINIS¬ 
TRATION OF THE CITY OF NEW YORK, 

Defendants. 


S TIPULATION 

'Mionoi-'l' 


JAN ? 4 L75 



IT IS HERF.JY STIPULATED AND AGRi:ED by and be¬ 
tween the undersigned that the Complaint herein is supple¬ 
mented and amended by the insertion of the following 
paragraphs: 

"1la. On December 6, 1973, the Federal Admin¬ 
istrator prescribed a further control of load additives 
in gasoline based upon a determination that lead particle 
emissions from motor vehicles present a significant risk 
of harm to the public health. The regulation became 
effective on January 7, 1974 and provides for a comprehen¬ 
sive, scheduled reduction in the lead content of .11 gaso¬ 
line on a nation-wide basis to a final level of 0.5 g/gal. 
after January 1, 1979. 

"25a. References in the following demand for 
judgment to f1403.?-l 3.11(a) (3) and (4) of Chapter 37 of 
the Adm nir.t rativo Code of the City shall be deemed to 
include subsections (a)(1) and (2) of said section. 
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The execution of this Stipulation by the City 
of New York is not intended and shall not be construed 
to constitute an admission by the City of the truth of 
any or all of the allegations contained in the Complaint 

as amended herein. 


SHEARMAN & STERLING 

... (* / lAl. Fos-ler (xW lU 

* a Member or the Firm 
Attorneys for Plaintiff 
Exxon Corporation 
53 Wall Street 
New York, New York 10005 
483-1000 


CORPORATION COUNSEL OF 
THE CITY OF NEW YORK 


U[ I&KI Dov/»S_ 

Attorney for Defendant.. 
1G56 Municipal Building 
New York, New York 10007 
560-2091 


‘ <r c '• - ( ^ 




' /? "3 / / <y 








~v/' 


107a 


uFCCI^-0 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


//? l/?/ 


EXXON CORPORATION, 


Plaintiff, 


-against- 


THE CITY OF NEW YORK; ENVIRONMENTAL : 
PROTECTION ADMINISTRATION OF THE CITY 
OF NEW YORK; AND ADMINISTPATOP OF THr 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF THF CITY OF NFW YORK, 

Defendants. 




73 Civ. 1047 
(CES) 


GETTY OIL CO. (Eastern Operations), IP 
GULF OIL CO. - U.S.; MOBIL OIL 
CORPOPA.TTON; and SUN OIL COMPAN v OF A.:/ 
PENNSYLVANIA, 


t O’ r I L F o '“/f ^ 


/./ JAN 2H ^ 

^ 

• * 

73 Civ. 1093 
; (CES) 


Plaintiffs, / 
-against- 

THE CITY OF NFW YORK; HERBERT ELI PH, 
Environmental Protection Administrator 
of the City of New YorV.: and the 
ENVIRONMENTAL PROTECTION ADMINISTRA¬ 
TION OF THE CTTY OF NEW YOrK, 

Defendants. 


STIPULATION or 
CONSOLIDATION 


r- n k 


JAN »fi 1974 


IT IS HEREBY STIPULATED AND AGREED by and between 
the undersigned that the abo^e-raotioned actions be and th- 
same hereby are consolidate; f or all purposes, without pre- 
iudioe to the riahts of any oar'v. 


Dated: New York, New York 

January .74, 1974 


SHEARMAN «. STF p LTNG , . 

/ 

By_.__ Z. _._ 

A Member o f the Kir;" 
Attornevs f or ’’laintiff 
I'xmn Corporation 

53 Wall Street 

Nov York, New v ork 1000' 

433-1000 


I 
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SHEA,GOULD, CLIMENKO i KPAMEP 

By 

r 'Attornevs for Plaintiffs 
Getty Oil ro., Inr., 
Gulf Oil Co. , Mobil 
Oil Corporation, and 
Sun Oil Company of 
Pennsylvania 
330 Madison Avenue 
New York, Mew York 10017 

COPPOPATION COUNSEL OF 
THE CITY OF NFW YORK 


140 }$lI&A 

anyC Uordoratior. Counsel 

f /or Defendants 
:iDal Buildina 


• L/.UU-<Anr- 

A sVistajvif'oriJoratioT. 
S'ttornoy j/or Defendants 
1655 MumfciDal Buildina 
New York, New v 0 rk 1000 
566-2091 


SO ORDERED : 0 , ] *V, lilt 


Charles I. Stewart 

United States District Judne 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


EXXON CORPORATION, 

Plaintiff, 


v. 

: 73 Civ. 1047 

THE CITY OF NEW YORK, ENVIRONMENTAL (CES) 

PROTECTION ADMINISTRATION OF THE CITY : 

OF NEW YORK; and ADMINISTRATOR OF THE 
ENVIRONMENTAL PROTECTION ADMINISTRATION : 

OF THE CITY OF NEW YORK, 


Defendants. 


GETTY OIL CO. (Eas.tern Operations) , INC. , 
GULF OIL CO. - U.S.; MOBIL OIL 
CORPORATION; ana SUN OIL COMPANY OF 
PENNSYLVANIA, 


x 


Plaintiffs, 


73 Civ. 1093 
(CES) 


THE CITY OF MEW YORK; HERBERT ELISH, 
Environmental Protection Administrator 
of the City of New York; and the 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF THE CITY OF NEW YORK, 

Defendants. 


NOTICE OF MOT 


TAKE NOTICE that upon the summons and complaint, 
and the exhibits thereto, the affidavit of Robert L. 

Clare, Jr., a member of the firm of Shearman t. Sterling, 
counsel for plaintiff herein, dated March 9, 1973, the 
affidavit of Dr. Raymond J. Campion, research associate: 
for plaintiff, dated March 9, 1973, and the exhibits an¬ 
nexed thereto, the affidavit of Richard A. Rabinow, super¬ 
visor of economic planning at plaintiff's Bayv/ay Refiner-, 


dated March 9 
member of the 


1973 , the affidavit of George .7. Wade, a 
firm of Shearman f. Sterling, dated March 15, 
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1973, and the affidavit of Kent Sinclair, Jrassociated 
with the firm of Shearman £. Sterling, dated January 25, 1974 , 
and upon all the prior proceedings had herein, the under¬ 
signed will move before this Court at Room 318 of the 
United States Courthouse, Foley Square, New York, New York, 
on the 4th day of February, 1973 at 10 A.M. or as soon 
thereafter as counsel can be heard, or at such other date 
and time as the court may designate, for an Order, pursuant 
to Rule 56(a) of the Federal Rules of Civil Procedure, 

grantina summary judqment for Dlainti f f with resDect to 
Count I of the complaint herein upon the ground that there 
is no genuine issue as to any material fact and that Dlain¬ 
tiff is entitled to judqment as a matter of lav; with costs 
and disbursements. 

Dated: New York, New York 

January 25, 1974 


SHEARMAN £, STERLING 




\ N j t 


4 


'A Member of the I’irm 
Attorneys for Plaintiff 
Exxon Corporation 


53 Wall Street 
New York, New York 10005 
(212) 483-1000 


TO: Corooration Counsel of 

The City o f New York 
Attorneys for Defendants 
1656 Municipal Duildino 
New v ork, New York 10007 

Shea, Could, Climenko f. Kramer 
Attorneys for plaintiffs 
Gettv Oil Co., Inc., 

Gulf Oil Co., M oMl 
Oil Corporation, and 
fun Oi1 Comnanv of 
Pennsylvania 
330 Madison Avenue 
New York, New v ork 10017 
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UNTTKD states district court 
SOUTHERN DISTRICT OF NEW YORK 


EXXON CORPORATION, 


Plaintif f, 


x 


V. 

: 73 Civ. 1047 

THE CITY OF NEW YORK, ENVIRONMENTAL (CES) 

PROTECTION ADMINISTRATION Or THE CITY : 

OF NEW YORE; and ADMINISTRATOR OF THE 
ENVIRONMENTAL PROTECTION ADMINISTRATION : 

OF THE CITY OF NEW YORK, 


t Defendants. 


GETTY OIL CO. (Eastern Operations), INC., 
GULF OIL CO. - U.S.; MOBIL OIL 
CORPORATION; and SUN OIL COMPANY OF 
PENNSYLVANIA, 


Plaintiffs, 


THE CITY OF NEW YORK; HERBERT ELISH, 
Environmental Protection Administrator 
of the City of New York; and the 
ENVIRONMENTAL PROTECTION ADMINISTRATION 
OF THE CITY OF NEW YORK, 

Defendants. 


73 Civ. 1093 
(CES) 


AFFIDAVIT TN 
SUPPORT OF 
PLAINTIFF'S 
MOTION FOR 
SUMMARY JUDGMi::: 


x 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 

Kent Sinclair, Jr., being duly sworn, deposes 

and says: 

1. I am associated with the firm of Shearman 
£ Sterling, attorneys for plaintiff Exxon Corporation and 
I submit this affidavit in support of plaintiff's motion 
pursuant to'Rule S6 of the Federal Rules o f Civil Pro¬ 
cedure for an Order granting summary judgment to Exxon 
witli respect to Count I of its ar..ended complaint. 
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2. Plaintiff commenced an action aoainst defen¬ 
dants seeking Permanent injunctive and declaratory relief 

c a March 9, 1 973 . t the same time, nlaintiff moved, by 
way of order to show cause, for a preliminary injunction 
barring defendants, inter alia , from enforcing the pro¬ 
visions of 5 1403.2-13. 11 (a) (3) and (4) of Chapter 97 of 
the Administrative Code of the Ci tv of New York. That, mo¬ 
tion, as well as the present summary judgment motion, was 
based on the federal preemption of the control of lead or. 
a fuel additive. 

3. . Congress has specifically preempted state and 
local law with roqard to the control or prohibition of any 
fuel or fuel additive. The Clean Air Act t"” end rents of 1970 
provide that Federal action in prescribing controls regu¬ 
lating a fuel or fuel additive preempts all state or local 
regulation of that fuel or additive unless the state or 
local control is identical to the controls prescribed by 
the Federal E.P.A. 42 U.S.A. § }857f-6c. 

4. The Administrator of the Federal E.P.A., 
acting pursuant tc his Congressional mandate, has pre¬ 
scribed federal controls over the use of lead as a fuel 
additive. The first ret of Federal lead regulations, 
promulgated January 10, 1973 was designed to prevent impair¬ 
ment of the performance of a motor vehicle emission control 
device. (38 F.p. 1255). On Pecorbor C, 1973, the Federal 
Administrator prescribed a further control o r lead addi¬ 
tives in gasoline based unon a determination that lead 
ticie emissions from motor vehicles n-'C'^rt a signific r.z 
risk of harm to the public health. The regulation l acarn¬ 
et feet ive on January 7, 197 I c.i Provides for a co.'-prc-»« — 
sivo, scheduled reduction v the lead content of all e?s"- 


i 
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lino on a nation-wide basis to a final level of 0.5 g/cjal. 
after January 1, 1079. 

5 I have been informed and am of the belief 

' * * 

that the proposed gasoline lead provisions in the Y»cw 
York State Air Quality Implerentation rlan have been 
deleted and that no alternative lend restrictions have 
been proposed or adopted by the State Department of 
Environmental Conservation or submitted to or approved 
by the federal E.P.A. 

6. As is set forth more fully in the memorandum 
of law in support of plaintiff's motion for a preliminary 
injunction and the memorandum o f law in support of the in¬ 
stant motion, this federal statutory and regulatory action 
with regard to the control of lead as a fuel additive lias 
preempted state and local control of lead additives whether 
such regulations be designated as protection for an emission 

i control device or the public health. f Ihus, 1 submit that 

i defendants are barred from enforcing Dew York City's lead 

I 

restrictions under the mandate of the Supremacy Clause of 
the United States Constitution. Count I of plaintiff's 

I 

l complaint seeks a declaration that the City's lead rest rich 
ions are null and void by operation of the Supremacy Clause. 

7. New York City is presently attempting to con¬ 
trol and ultimately prohibit the use of lend as a fuel addi¬ 
tive in a manner which is completely divergent from the 
federal controls. Answer, 117; sec 5 H03.2-13.ll, Chapter 
57 of the Administrative Code of the City of New v ork. 

8. As is more fully set forth in t.he affidavits 
and memorandum of la" in support o r olaintiff'r. motion f or 
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a preliminary injunction, absent prompt disposition of plain¬ 
tiff's request for permanent injunctive and declaratory re¬ 
lief by this Court, plaintiff is confronted with the in¬ 
soluble dilemma of costly comoliance with an onerous local 
law which plaintiff believes to be invalid or non-compliance 
with that law at the risk of substantial civil and criminal 
penalties. 

9. There can he no genuine issue as to any ma¬ 
terial fact alleaed in Count I. Congress has expressly 
directed itself to the preemption issue and barred state 
and local control of any fuel or fuel additive upon spec¬ 
ific action by the administrator of the Federal Fnvircn- 
mental Protection Agency. The Federal Administrator has 
prescribed two specific sets of controls over the use of 
lead as a fuel additive. Defendants seek to enforce a lead 
restriction which is not identical to, indeed, is materially 
at variance with, the applicable Federal controls. As a 
matter-of law, plaintiff submits it is entitled to summary 
judgment with respect to Count I of the complaint. 


Sworn to before mo this 
25th day of January, 1974 




Kent Sinclair, Jr. 
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j evifY OIL CO. (L33ti.ro Operations), 
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LVLLY:: J. JCCC.C, being duly sworn. 
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j nays : 
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1. 3 am an Assistant Corporation 

C'vnscl ir. tL. 

j 

Law Depart-., or. t of the City of Nr- York and c 

c : : t t r. i 
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1 affidavit in opposition to plaint tits' i.otit 

a:, for cu n.r • 
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, judgr. nt. _ 
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2. Lxxon Corporation commenced a civil action 

i against eofendants for permanent injunctive and decimate, y 

relief on th-.rch 2, 1773. Count I of that complaint as 

an. an do d nets forth a clain for relief under the supremacy 

j clause of the United States Constitution, alleging tnat 

'restrictions, found in fil403.2-13.ll of the he - .; Vork City 

1 Administrative Cede, on the lead content of gasoline sold 

j n jiew Vork City, have been preempted by federal regulations 

j published on January 10, 1973 and December 6 , 1973 concerning 

j t.he lead content of gasoline. On January 25 , 1974 Lxxon 
i 

j moved for summary judgment on Count I of its cos.plaint. 

. 

3. On I larch 14, 1973 plaintiffs Getty Oil Co. 
(Lastern Operations), Inc., Gulf Oil Co. - U.S., Mobil 
'Oil Corporation and Sun Oil Company of Pennsylvania (horein- 
] after "Getty plaintiff:;") commenced a civil action seeding 
I the ramie relict as lixxon and, in addition, seeking to bar 
[defendants from enforcing S1403.2-13.12 of the Administrative 
(Code which limits the volatility of gasoline cold in Kew Vork 
City. On January 24, 1974 Getty plaintiffs moved by order 
to show cause for summary judgment on Count I of their 
complaint, alleging that the aforementioned City lead and 
'volatility restrictions were preempted by federal lead 
j regulations promulgated December 6 , 1973 and hence void 
! under the supremacy clause cf t.ie Constitution. 

4. Defendants do not dispute the following f<-cts 

upon which plaintiffs’ motions for summary judgment arc 

|based. 

| 

i 

I 
I 



• (a) On January 10, 1973 the federal 

Administrator published a motor vehicle 
emission control device standard regulation for 
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load ii» Caroline, to Lccoinu cffectivr 
February 9, 1973. Generally, thin 
regulation requires that gas station- 
provide at least one pump of lead 
free gasoline after July 1, 197-1. 

This regulation fas promulgated 
pursuant to 5211(c)(1)(h) of the 
Clean Air Act, 42 U.S.C. 51857f-6c 
(c) (1) (h) . 


(b) On December 6, 1973 the 
acting federal Administrator 
promulgated a regulation pursuant 
to 5211(c)(1)(A) of the Clean Air 
Act, 42 U.S.C. 5lC57f-6c(c)(1)(A), 
setting prospective restrictions on 
the lead content of gasoline for 
purposes of protecting the public 
health and welfare. This regulation 
became* effective on January 7, 1974 
and provides for an annual staged 
reduction in the lead content of 
gasoline from 1.7 g/gal after 
January 1, 1975 to 0.5 g/gal after 
January 1, 1979. 


(c) Tiie aforementioned lead 
regulations promulgated by the federal 
Administrator contain no provision 
whatsoever as to volatility limits 
of • gasoline. 
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united states district court 
southern district oi-' new yoiu; 

-x 

kxcorporation, 

PlaintiCf, 

v. 


x 

73 Civ. 10<>3 
(CRS) I 


ApriDAViT I*: 

f.Ur'tORJ o ■ 

defendants' 

OPPOSITION TO 
MOTIONS J OK 
su!!f'/ii<y juw.v. 
r:BN*r 


X 


STATE or SEU YORK ) 

: SS.: 

COUNT ' OF NEW YORK ) 


William Shapiro Icing daly sworn, depose-; and 

says; 


1. 1 am an Assistant to the Commissi oner of 

the New York City Department of Air Resources. 1 hold a 
Bachelor's Degree of Chemical Kr.ginocring cum lnudo frer. 
the City College of New York, and a Master's degree in 


THE CJVY OF NEW YO’K, ENVIRONMENTAL 
PROTECTION ADK.INISiT .TION OF TEE CITY 
OF TIL".? YOKE; and ADMINISTRATOR OF THE 
ENVIRON." \L PROTECTION ADMINISTRATION 
Or THE CITY OF NEK YORK, 

Defendants. 

GETTY Oil. CO. {Eastern Operations), INC., 
GULF OIL CO. - U.S.; MOBIL OIL 
CORPORATION; and SUN OIL CO.ULvNY Or 
PENNSYLVANIA, 

Plaintif fs, 


THE CITY OF NEW YORK; HERBERT LUSH, 
Environmental Protection Administrator 

of the City of New York; ani the 
ENVIRON' -INTAL 'ROTECTJON ADMINISTRATION 
OF THE CITY OF NEW YORK, 


Defendants. 


I 

73 Civ. 1047 

(CEB) 
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c., ;.ic.l Will* - A<r la!1 ' ),i0 " f ~- 

• ; V 0 . 4 *. ) |i' w2 . it/. 

2. I air. familiar with th« lead in gasolte x-eejuli -j 
ti on- found in r.rt *0 of Chapter I. Title <0 of the Cod* of 
rc ,. ( r:i regulations as row in effect. I am also familiar 
v;i,. h the lead content of gasoline restrictions and gasoline 
volatility limits found in 5 1403.2-13.il and 13.12 of the 
Hew York City Administrative Code. 

3. volatility limits on gasoline refers to tne 

i 

ease of gasoline evaporation. 

4. .Volatility is restricted under 5 13.12 because 
evaporated hydrocarbons arc emitted into the ambient 

Among other effects of these ambient hydrocarbons, their 
j combination with oxides of nitrogen or other oxvdcnts can 
produce photo-chemical smog. 

I 

| - 5. Gasoline volatility is generally limited by 

removing the butane-pentane (C 4 C : ,J fraction. This «t in 
j| then replaced by another hydrocarbon fraction with a lover 
front end volatility. Examples of such hydrocarbon fraction 
arc: catalytic gasoline extract; heavy reformate; light 
I straight run; naptha; virgin naptha; hou\. vis .i* 1 
I refornate; alkylate. The result of Inert", volatility in 
| this nam.tr ir. gasoline v.uth a higher evaporation curve ana 
I jpost cases a slight increasing of the octane rating of the 


cjar.olinc . 


6. In no instance is lead us 


••j to repl.ee tic 


C. Cr fraction. 
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7. Lead is added to qarolinc to upgrade 
octane rating and has no eficct on gasoline volatility, 
in and of itself. However, to the extent that decreased 
volatility results in increased octane, less lead or sub¬ 
stitute:'; for lead is needed to produce the gasoline ”jth 
the required octane rating. 

8. In my opinion, rcr.trictions on the lead 
content of gasoline have no effect, and indeed may not be 
compared to limits on gasoline volatility. 



Sworn to before me 

this 31st day of January, 1974. 







■Ittnrnry for 





UNITED status district court 

KnilV.iRRU DISTRICT OF NLW VORK 
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l i //u * U r i j i 


uhithd states district court 

SOUTHER?: DISTRICT OR UFM YORK 


KYXO.'I COR?ORA m IO':, 


-?.~aln?.t- 


Plalntiff, 


THF. CITY OR ? " VORT. FliVI ROH'RHTAL 
PHOTrCTIC’f A‘,v: TSTRATTOM OR t;;;: ci'T’Y 
OF Hi-’-’ v « i r :”; np i • j ’] J.'j STTT TOR THE 

krviro::: rpoo ?vo:j ;,r; 

TIO?’ OF Vi.7 cn-1 OF ;JFU YORK, 

Defcndrntn. 


^ -_ 135 

r ' 3 PILtQ 

V>\ 

MAR 0 1074 *•' 


ft. OF 


4V 


'3 Civ. 10*17 


GETTY OIL CO. (Znctorn Onorotlcno), IRC. 
GO’LF OH, CO. - f J.S. ; MOBIL OIL OORPO- 
B’-vir::; * r i sir: ri, co :?a:.y of 


PlalntiTTo, 

-opaino*;-' 

the ci"":’ of r:rv: you 7 : hfrof.rt hutch, 
Invircr. .'v.tol Proieotlor /.iriinir? rotor : 

of vhr? ('! ty ot’ Yo.!:; ;; u ■ 

KMVIvV :• 'DM, i Ai'"I”TrT r> /i- : 

VIO'! 0: H 1 7 CITY OF ;j YOi.7. 

Dofcrunvi*-..-;. 

______ x 


73 Civ. 1093 
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TT V 


a sunnnry 3 uclrnent on tho 
Fu .O s an7 Pucl Additives, 


• T 'V 'T •■~i T-:rv,.. . 

. . U J J.I., , 

Plaint* TVs !;ivc* novo 1 Cor 
r.roi;:-..! that the F.n.*rnl Ro'ul. vion of 
!o To.. iTn . 31731 (. oc. o, 1 ••7?) (.ior-'iiv.Ct:*:* Fro. 6, 1973 
Kori;] • 1 12«-nr.) :c ; . _ v otcC Sections 1*103.2-13.11 cr.d 13.12 of 

tao r.i'.vAnatr.'.tiRoue oi' the* City, which proscribe tho 
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lord content and volatility Units of regular and premium 
trade rasollne cold In Rev York City, the Doc. 6, 1973 i’.ocula- 
tlonn, nr omul rat od by the Administrator for the Fedora 1 I'n- 
vivor.'catal Protection I.re r.cv (TT.PA) (hereinafter * edcral 
Administrator) rursuant to , '-2 U.S.C. Gl357f-9c (c) (1) (<•; > 
certain national limitations on the lead content in gasoline 


as of January 1, 1975- ’Jhother the Dec. 6, 1973 Regulations 
presently nreer.pt Cect'ior.s l , i03« 2-13 • 11 and 13.1^ is the 
question presented by plaintiffs’ notion. By stipulation of 
tho parties the Jixaon (73 Civ. 10^7) and the Getty, ct al. 

(73 Civ. 1193) cases have been consolidated for -all purposes. 
Raclre’ourrl. 

On ".arch 19, 1973 a rearin' war, held on plaintiffs’ 
application for preliminary relief to declare Sections 
1^103.2-12.21 and 13.11 null and void because they had toon 
preempted by the prcmul ration of the January 10, 1973 federal 
regulations, and because they violated the commerce clause of 

the Cc nstitut. on ny di serin.r.a v^n <.:F.ino, c c< .-- 

and by imposin'; extensive and unreasonable burdens on inter¬ 
state cc-ar-rae. ny on in Lon and order of this Court of March 
22, 1973 plaintiffs' application was denied. 

On March 29, l n 73 this Court granted plaintiffs' 
application for a stay pondin' appeal and cat ended tho stay 
on April 13, 1T73. •■ithont reaealr.; the r-rits the Court of 
Appeals oxtonde \ the stay con-dit ior.ed upon the appellants 1 


2 
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readiness to co to trial within 30 dayo of the filing of its 

1 / 

opinion of May 17, 1973. This ca:;c hao been dormant cinco 
then because both parties expected action by cither the f.tatc 
Environmenta 1 Administrator or the Federal Administrator* to 
be forthcoming. In the meantime, we under3tar.d that the 
plaintiffs have been complyInn with the second stop cf the 
City's ordinance which requires that on and after January 1, 
1972 the load content for Caroline of all Octane levels bo 
3.0 prams per gallon. The City has continued to alien ccn- 
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(cent - nuj.i) 
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By the 1970 Amendments to the Clean Air Art 

Co?.wrens pave the Federal Administrator the power to not 

r>t; ■'cle■ • d 3 c 1 th.tr Tor the purpose o7 protecting automobile 

pollvt: .cn c rr.trol devices or :cr the purpose of Protectin'*, 

tl'e mx ’"' 11 0 '' a a 11 h and wo 1 Fare• fee ’>2 U.C.C. Glc9/ F-Gc(e)(1) (a.) 
•>/ 

and (B). 

faction 211(c)(1)(A) of the Clean Air Act, as 
amended, M U.S.C. [if7?'-Go, provides for federal pre- 
C ];’.ptlon of standards for fuel or fuel additives when the 
Ad rlr.lstratcr of the Federal Environmental Protection Agency 
has prescribed standards or .has found that no control Is 


V H2 U.E.C. r i 957 f_rA( c )(i)(;.) r»n3 (3) provide: 

d’-c Ad- ? •-.* at rater may, fro i f'"o to t‘we cn the 
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of t’.-.ls s.a > t :lra or other a.if.r ■ res r-.va. ...oxo to 
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Since the Adrir/ strator 




A/ 

neccsoary.'” '12 U.S.C. Cl0537-^c(c)() (A)(1) barn local 
controls "if the Administrator has found that no control 
or prohibition ... in noconnary and ban published his 
fIndia in the federal J’.o^ister." 

han found other'.;:! no, plaintiff:; do not rely on thi 
tion for their preemption arrirnent. ^2 ’J.5.C. ClC57-£cfc) 

(ii)(;.)(li) provide*, for preemption "if the Administrator 
has proscribed under paragraph (1) a control or prohibition 
a op lift able to sue!; fuel or fuel additive, unices fltato 
prohibition or control Is identical to the prohi! iticn or 
control *"re. cribed by the Adr.iin! straior. 


’ 1 a v* 1 r '; 


The ‘first regulations promulgated pursuant to 
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5/ 

control <*. 0 v:\enn. Cn noccmbcr 6, 1^73 tho Moral Adnlnio- 

traior rror.mlanted an rrondr.ont to Part GO, Chapter I, Titlo 
llO of rodor-il Populations. Poo Pod. Has. 3373-'!-Al. Tho on 
rrrn^atlcnr., which rot standard a from tho star/'point of pro¬ 
tect:* on o:’ hor\H-> , tocnr.o effective January 7, 197*1 end gener¬ 
ally er.trbli.ah pror.peotivo controls applicable as of January 1, 


5/ Poo '10 C.a.P. GB0.1,-. 2'l, 39 Fed. Pop. 125 ; t-3'> (January 
30, 1973). 

o C.l'.h. G‘-0.32 controls are applicable to ;;aoollno re¬ 
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1975 - The controls require the load content of gasoline 
be 1.7 cron per gallon .after January 1, 1975 to 0.5 r/re.n 
per fallen .after January 1, 1979- 
D i sc ns si cr. . 

To alio;; the degradation of the city's air by use 
of the federal preemption doctrine, when the applicability 

of that principle in this case is doubtful at best, ;;cu!d bo 

0 

a travesty on the people of lieu York City. Plaintiffs seek 
to create a hiatus in the effective control of air quality 
in V.o'.i York City in contravention of logic, legal principles 
and legislative intent. This Court concludes, based upon the 
follc.'ir.■*, that the Dec. 6, 1973 Peculations do noi> p*_w...pu 
sections 1^03,2-13.11 and lil03.2-13.12 rntil January 1, 1975- 
Uhiie this Court dees not protend to have any 
independent po’.’er to dictate the lead content of gasol_..o 
in V.c:; York City, it will not approve the dissolution of an 
other - .-ice valid local ordinance uhon no present conflict 
c;:ists between it and federal standards. As noted above, 

1,2 U.s.c. Sl£57f-Gc(c)0) gives IT PA the peuer to "control or 
o-chibit the r.a nufacture, introduction into cc.m.erce, offer¬ 
ing for -ale, or sale of any fuel or fuel additive.” Ccngrcs 
also p-ovided that. no state or subdivision tiiereo.. coulc. 
enforce an emission cort-’ol prescription not identical ’’ith 
^ gi /,d: '* ni s', rater ' s ■, re'.ibiticn "applicable to sue i 
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fuel or fuel additive ..." *12 U.S.C. §l857f-6o(c) (*0 (A). 

Although the Dec. 6, 1073 Rarulatlona na to lead content In 
nnnoUno arc preaentlv "effective", no control of lead con¬ 
tent In fanaolino la applicable until January 1, 1075* T'ho 
do Oca cl ant r.ryuc-a that It la only the ealatcnco of an applica¬ 
ble control that trirr.fcra preemption. 

Defendant ar^roa that because the Federal Adr.iin- 

* 

1 at rat or ha a choaon to bccln the pliaacd reduction of lead 

content in !;aaol?no cn January 1, 1975 dcea not rcan that he 

6 / 

dotciv.ir.nd that no controls are ncecaaary until that tine. 

Defendant further a.vjuea that there la nothin” In the Act 

Mr'-r-y p->oh' ! ta the City fro.n continuing to protect ita 

7/ 

citla.oaa until federal regulatory control a ccmcnco. Flain- 
tiffa correctly ar.yuc tint the load content reduction schedule 
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forth in the Doe. 6, 1973 ner.ulntlons 1= ~t up tc noder- 

nt o the ocor.o-nlc and technolo -.leal Inpactr, of the reculntior.s • 

m ,t the fr-intlffs hove already teen cc:.,plyln S ulth the ttrnd- 

nrdr. roT.iired by the City’s ordinance. The fact tha„ lou-le..d 

i -i- hoi nr provided In Hew York City In nlrn-- 
ra'iol'no 1 g alrearv neini, ovll,v ' 

ficant in Hyht of the purporc of the Act. The first purpoto 

Of the Act is: -to protect and enhance the duality cf t.» 

o- vo -rr-iot^ the public health 
nation 1 n air resource.! »o <-•> to . 

and weirrre and tho productive capacity of it. f cpula—e.i 
1,2 U.n.C. 51 ^ 37 (b)(1)(1970). Since the city ordinance has 
b o Cn in effect, Hew York City ban nadc ainnlficant prolan in 

n o ... pin To allow now York City's air 
innrov'ny the quality ox i.. «-i-• 

„ 4 ov>'o vary purpose o; the Clean 
to ha detracted new would vio. - 

3/ . . r, ’rt n>’at be r.cncxncent 

Air Act. The interpretation o. -• • 

. » ± ~ v re j < n Irnortrnt part on a pol±r:. 

with its pu‘.T nre -mic.. i.» ' 


3/ 


T,,e Senate r^nort o: 
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u T n :>v::aa ubore current air 
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4 H ("r'Vrx ni uh Vz. 
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Therefore, in view of the facte before thin Court, 
the application of the preemption doctrine In thin cnee 
„ ouW be contrary to the Second Circuit-e General rule that 
the preemptive effect of a federal act runt bo narrowly 
construed when the exercise of local police power “ cr ' 0D th " 
purposes of the federal act. fee fh"‘W'_C' Me -9 — P. 7 .' 

mu F.Jd 999 (2d Clr. 1999). Hot only har, lieu Yorlt City-a 

lead regulations been found to serve the purpose of the Clean 

10/ j 4 . y T*V SCllClTlO CP. II hO T C 

Air Act,'"' but aloo nounoro in the statutory - - 

, . . , . rrn .in'- tv>p field of lord 

be found Con:ror,nional mton> to pre - - u/ 

- ^ cn- -oH^e prior to actual federal control. 1 r.ua 

reduction fo. tJ a^on..e ) 

plaintiffs have foiled to show that there is an inevitable 

collision between the two schemes of regulation before January 

"}jz/ . 1 rtr--T <n - *- 4 *'r> hin 4 ‘O r, 7 of the Cleon A _i 

1 1 o 7 . 3 . Ir.dood , the ler j.M.h ---' 0 
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Act dcr.onntiT.to 3 concern that ntato and local otandardo 

provide rc".a ncaourc of control of air pollution until 

13/ 

ouch tine an federal controls become applicable. 

The preceding conclunlons apply aa veil to Hat; 
York City Administrative Code 5lA03.2-13.12 which ccntrolo 
tlie volatility content of ranoline. Federal regulations 
presently cn not control volatility otandardo. In fact, 


The purpose behind the 1070 ArcncTncntn the 

federal rovernrent nore control van not to cause or 
alien vl. j uej-viVureion of the air. .Secretary of IIL'l, 
Hebert ilneii, testified that: 

"One of the e.rprosn purroror. cf the Clean 
Air Act in ' to protect end enhance the cvnl— 
ity of tie Ibvt.l cn* r. air : an turnon'. It mill 
continue to be cun' vleu that inplcrncu.taticn 
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, .. i«d in tasollnc 

•>. o-r relevant ^o 

co!, - rrl - " ' , d „ ai »,l«. volatility 

_ , , ftlorn -lo not ^ - 

only. - Cu -*'- * ^related to the control of 

. , rtV . p ,i i r . a manner unieiu. 

which la coat- ,-mawtt of UilU«» 

c r rasollnc. t'--.- l " 

the lo'-u c«.«... cornlcr.lonor of Mr 
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| UNITED STATES DISTRICT COURT 
1 SOUTHERN DISTRICT OF NEW YORK 

...x 


EXXON CORPORATION, 


-against- 


Plaintiff, 


THE CITY OF NEW YORK; ENVIRONMENTAL 
PROTECTION ADMINISTRATION OF THE CITY 
OF NEW YORK: and ADMINISTRATOR OF THE 
[! ENVIRONMENTAL PROTECTION ADMINISTRA¬ 
TION OF THE CITY OF NEW YORK, 

Defendants. 


GETTY OIL CO. (Eastern Operations), INC., 
GULF OIL CO. - U.S.; MOBIL OIL CORPO¬ 
RATION; and SUN OIL COMPANY OF 
PENNSYLVANIA, 


73 Civ. 1047 


O 
C—J 


C-> 

rxj 

y* 


Plaintiffs, 


-against- 


jTHE CITY OF NEW YORK; HERBERT ELISH, 

Jl Environmental Protection Administrator 
|j of the City of New York; and THE 
' ENVIRONMENTAL PROTECTION ADMINISTRA- 
' TION OF THE CITY OF NEW YORK, 

Defendants. 





or* 


—«* * 

< 


Or-« 

•—* 

‘•ir* 

CO 

'*■ 

ml* 

£ 

< i:’ 


-< ^ 

s 

C ■ » 

- « - 



CO 


^093 



ORDER TO SHOW CAUSE 
WHY THE ORDER OF 
THIS COURT DATED 
MARCH 8, 1974 SHOULD 
NOT BE AMENDED 


Upon the annexed affidavit of Miles F. McDonald, Esq., 
a member of the firm of Shea Gould Climenko & Kramer sworn to the 

, nd- J 

** da Y March, 1974 and upon the pleadings and proceedings 
heretofore had herein the defendants are hereby 

ORDERED to show cause before the Hon. Charles E. Stewart 

I 

iUnited States District Judge for the Southern District of New 
York in Room at the Federal Court House, Foley Square, 

ji New York, New York on the day of March, 1974, at H) - oo --ArM 
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in the forenoon or as soon thereafter as counsel can be heard J 

why the Order of this Court dated March 8, 1974 should not be 
amended and supplemented to include the statement required by 
28 U.S.C. S 1292(b) to the effect that said Order "involves a 
controlling question of law as to which there is substantial 
| ground for difference of opinion and that an immediate appe 1 
! from the order may materially advance the ultimate termination 

I 

! 0 f the litigation", in order to permit the plaintiffs Getty Oil 
Co. (Eastern Operations), Inc., Gulf Oil Co. - U.S., Mobil Oil 
j! corporation, and Sun Oil Company of Pennsylvania to make an 
| appropriate application to the United States Court of Appeals 
I for the Second Circuit for leave to appeal to that Court from the 
: Order of this Court dated March 8, 1974, pursuant to Rule 5 of 
| the Fed. R. App. P., and for such other and further relief as 
! this Court deems just and proper and it is further 
| 

ORDERED that personal service of a copy of this Order 
i and the papers upon which it is based by delivery to the office 
j 0 f the Corporation Counsel of the City of New York, attorney for 
1 the defendants and upon Sherman and Sterling, Esqs. attorneys for 
' the plaintiff Exxon Corporation in this consolidated action 




on or before 


o' clock 


C M. on the /£ L day of 


March, 1974 shall be sufficient service thereof. 

$ 


Dated: New York, New York 

March , 1974 


ii,JL l-jL W. 


U. S. D. J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXXON CORPORATION, 


Plaintiff, 


; -against- 

1 the CITY OF NEW YORK; ENVIRONMENTAL 
i PROTECTION administration of the city 
! OF NEW YORK; and ADMINISTRATOR OF THE 
i ENVIRONMENTAL PROTECTION ADMINISTRA¬ 
TION OF THE CITY OF NEW YORK, 

Defendants. 


GETTY OIL CO. (Eastern Operations), INC. 
GUL OIL CO. - U.S.; MOBIL OIL CORPO¬ 
RATION; and SUN OIL COMPANY OF 
PENNSYLVANIA, 


Plaintiffs, 


-against- 


THE CITY OF NEW YORK: HERBERT ELISH, 
Environmental Protection Administrator 
of the City of New York; and THE 
ENVIRONMENTAL PROTECTION ADMINISTRA¬ 
TION OF THE CITY OF NEW YORK, 

Defendants. 


73 Civ,. 10 4.7 

Z! -C- 

c-> 


_ --3 


C3 CO 

S-» 

- fe 


73 Civ. 1093 


AFFIDAVIT 


STATE OF NEW YORK ) 

) ss 

COUNTY OF NEW YORK ) 


MILES F. MCDONALD, ESQ., being duly sworn, deposes and 


That I am an attorney at law duly admitted to practice 
! in this Court and a member of the firm of Shea Gould Climenko 6. 

; Kramer, attorneys for plaintiffs Getty Oil Co. (Eastern Operation^), 
Inc., Gulf Oil Co. - U.S., Mobil Oil Corporation, and Sun Oil 


II 
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ivania in the above entitled action. I submit , 
romoanv of Pennsylvania in 

t of the plaintiffs instant application 
this affidavit in support of th p 

• na the defendants to show cause why the 
for an order requi be ^ed 

order of this Court dated March 1. 1974 | 

. . include the statement required by 

and supplemented to inciua | 

. h effect that said Order "involves a controlling 
§ 1292(b) to the effect tna 

• f law as to which there is substantial ground 

nuestion of as 

■ • and that an immediate appeal from the 

difference of opinion and that an 

1 4-Kra ultimate termination of tne 

..htoriallv advance the ultimate 
I order may materially 

litigation" . in order to permit the plaintiffs Getty Or Co. 
i (Eastern Operations). Inc.. Gulf Oil Co. - U.S.. Mohr r 

corporation, and Sun Oil GoMpany of Pennsylvania to o.he an , 

appropriate application to the onrted States court of hppea 

the order of this Court dated March 8. 1814. pnrsuant to 
I of the Fed. R. App- 

This Court by its Order dated March 8. 1974 denied 
! plaintiffs Motion for sugary judgment on the first cause of 

! action in the complaint, hoi mg hcre _ ! 

a .v. f e( i P ral regulations duly promulgated there 
! nents of 1970 and the federal regu 

! under did not preempt the City of New York from legis a i 
! in this area and thus did not invalidate , >403.3-13.11 and 3.13 
I of the Meo fork city Administrative Code prior to th. firs ay 

| Of January, 1975. 

| ! respectfully submit that substantial grounds exist 

! • • „hi C h justifies an appellate review 

for a difference of opinion 3 

1 . . wv this Court in its Order of March 8, 

■ of the issue determined by . 

i 1974 and that an immediate a PP eal from the Order may materially 
I advance the ulti.ate termination of the litigation. 


- 2 - 
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There can be no question but that this is a case of 
first impression which vitally affects not only the plaintiffs 
in this action but the entire automotive fuel industry through¬ 
out the United States and is not confined to the local ordinance 
enacted by the City of New York. 

On January 25, 1974 Russell E. Train, Administrator of 
the Environmental Protective Agency in response to questions 
proposed by the Hon. Philip A. Hart, United States Senator and 
Chairman of the Subcommittee on Environment, Committee on 
Commerce, United States Senate stated: 

"Section 211 of the Clean Air Act explicitly 
provides for the Federal preemption of State regu¬ 
lations 'if the Administrator has prescribed...a 
control or prohibition applicable to such fuel or 
fuel additive' unless the State regulation is 
identical. Exemptions to this general preemption, 
which do not serve to protect New York's regulations, 
are limited to California or regulations promulgated 
pursuant to a State implementation plan. As to the 
desirability of this preemption, two points are 
worth nothing. First, in formulating its lead 
regulations, EPA has done its best to thoroughly 
examine the health effects of lead from gasoline. 

We feel our regulatory strategy of ordering a 
phased reduction in the lead content of gasoline 
represents a prudent response to the problem. 
Furthermore, these regulations were promulgated 
in large part to protect the most su' eptible sub¬ 
group of our major urban centers-- sn .11 inner city 
children living near major roadways. Since these 
regulations have been designed to protect the 
population of precisely such areas as New York 
City, it would appear that the Federal preemption 
in this case, works no great hardship. 

Second, this dilemma of Federal preemption j 
versus State autonomy is almost constant in any 
attempt to regulate interstate commerce Here i 
the Congress clearly concluded that where the 
Federal government takes action to protect the 
public health, the national interests arc best 
served by allowing Federal preemption of State 
regulations." 



I 
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Thus, the person directly charged with the enforcement 

I i 

of the federal legislation in question herein differs with the 
opinion expressed by this Court in its Order of March 8, 1974. 

A copy of the question posed by Senator Hart and the answer 
thereto is attached hereto as Exhibit A. 

. 

Another contrary opinion has been expressed by the 
I Corporation Counsel of the District of Columbia in a memorandum | 
| to William C. McKinney, Acting Director of the Department of 
Environmental Services. In the cot/se of the memorandum the 
! Corporation Counsel stated: 

"The District regulation on lead content 
reduction differs markedly from the provisions 
of the fuel controls promulgated by the federal 
administration. Accordingly, I am of the view 
that the federal regulations have the effect 
of preempting the District's regulations thus 
barring any attempts to enforce S 8:‘2714(d)." 

I The Corporation Counsel further stated: 

i 

"I understand that currently pending are 
requests from numerous oil companies for 
variances from the provision of 5 8:2714(d). 

Since the regulation is now deemed to be un¬ 
enforceable as a result of federal preemption . 

I am of the view that no further action is re¬ 
quired on the variance requests ." (emphasis 
supplied) 


It must be noted that the District of Columbia Health 
Regulation provided that after January 1, 1974 no gasoline con- 
j taining more than 2.0 grams of lead per gallon shall be sold. 

i 

Should an appeal to the United States Court of Appeals 
for the Second Circuit be permitted and ultimately result in a 

determination contrary to that expressed by this Court in its 

j 

I 

; Order of March 8, 1974, this litigation will be terminated and a 

j 

, protracted and costly trial upon the issue of whether or not 
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i Local Law 49 imposes an unreasonable burden on interstate 
j commerce will be avoided. 

The State and City of New York are not without 
i appropriate remedies if they are of the belief that the enforce¬ 
ment of Local Law 49 is vital to the health of the people of 

! the City of New York as the Clean Air Act itself provides for 

i 

1 methods of securing an exemption from preemption, namely, for 

/ 

the State to obtain a waiver as described in 42 U.S.C. § 1857(f)- 

6C(c) (4) (B) , or for the State to file an implementation plan as 

described in 42 U.S.C. S 1857(f)-6C(c)(4)(C), which has been 

. 

approved by the federal administrator. The State of New York 

has pursued neither alternative. 

|j 

A denial of this application will in effect prevent 

j 

even a minimal appellate consideration of a decision which 

i 

j af..ectsnot only the plaintiffs but the entire automotive fuel 
^ industry in the United States and may result in conflicting 
| determinations in various jurisdictions. 

In view of the overall fuel shortage, the difficulties ■ 
confronting the plaintiffs distribution of gasoline in New York 
City, and the additional burdens imposed thereon by the Local 
Law 49 this application is made by way of Order to show cause 

t 

rather than by the usual notice of motion in order to expedite an 
1 application to the United States Court of Appeals for the 

t 

Second Circuit and to effect, if possible, a prompt minimisation 
of the hardships now caused by the general fuel shortage and 
by the alterations in the normal distribution pattern required 
i to assure compliance with Local Law 49. 


- 5 - 
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No previous application has been made for tha relief 


sought herein. 


WHEREFORE, I respectfully request that the annexe 


i Order to Show Cause be made herein. 


i Sworn to before me this 


ft 1 day of March, 1974. 


MiN'vr* > H'/tot-som 

Nota^ 

Me 3' 1 , •.»»« 

Ouol l ed m V „ . Cevri ^ . 

enmrr..»nor v , .h 33, |»/> 


•',/L ///(■/): !'./ 


MILES F. MCDONALD 


\ 


$ 
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March 18, 1974 


BY HAND 


Honorable Charles E. Stewart 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 


Exxon, et al. v. The City 
of New York, et al. 

73 Civ. 1047 _ 


Dear Judge Stewart: 

On behalf of Exxon Corporation, I respectfully 
request that this Court amend its Order of March 8, 1974 
denying summary judgment on Count I of the Complaint so 
as to include a certification pursuant to 28 U.S.C. § 1292(b) 
allowing an interlocutory appeal. 

The question whether federal preemption has occurred 
as a result of the adoption of the most recent "ederal 
regulations governing the lead content of gasoline appears 
to be controlling with respect to the allegations of Count I 
of the Complaint. In light of the authorities cited in our 
memoranda of law previously submitted in this action and in 
view of the opinion expressed by Administrator Train of the 
Federal Environmental Protection Agency that federal pre¬ 
emption of local gasoline lead content regulations had taken 
place, the question of preemption would certainly seem to be 
one as to which there is a substantial ground for difference 
of opinion. Moreover, prompt disposition of such a certified 
appeal would materially advance the ultimate termination of 
the litigation in that it may render unnecessary a protracted 
trial on Count II of the Complaint. 
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Honorable Charles E. 


I have been 
action hove sought a 
appeal and would ask 
time as theirs. 


Stewart 2 March 18, 1974 


informed that the other plaintif 3 in this 
similar certification of an interlocutory 
that our request be considered at the same 


Very truly yours, 

,v • ' f- 

Joseph T. McLaughlin 


cc: Evelyn J. Junge, Esq. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EXXON CORPORATION, 


Plaint!ff, 


-agai nct- 


THE CITY OF NEW YORK; ENVIRONMENTAL 
PROTECTION AIF.INTSTRATJ Oi. Or THE 
CITY OF NEW YORK; and AD. TNTSTAATCR 

of the r:.;i ronf.entai. p: :eftton 

ADMINISTRATION OF THE CliY OF NEW 
YORK, 

Defend 'ir.tr.. 

GETTY OIL CO. (Eastern Operations), 
INC., GULF OIL CO. - U.E.; KOPIL 
OIL CORPORATION; and SUN OIL COMPANY 
OF PENNSYLVANIA, 


// Z * P * v r o S \ 

/"<y J - iTHs/Vd ism } 

/ V ;*•/;' u V / 

•• # 

73 Civ. 10A7 


.-v .V : t'• 

■Vo . «■’ * ' ?J 


PlaintiFfr, 


-against- 


THF. CITY Of NEW YORK; RELrEPT F.LIS11, 
}• nv J j’Onncnt al Protection / di:.in 1 r.tra- 
tor of the City of Net: . /V rP; ar.d THE 
ENVIRONMENTAL PROYEC'. i Al '.DL7N1 SYP.A- 
'JJCN OF THE CITY OF' Nl-W V0 j.i1 , 

Do fendrr.tr. 


73 Civ. 1093 


ORDER 


Upon conn l dr rr '. ten of p^lrdiffs' application 
that this Court amend U.-■ Opinion and Order of March 8, 197 L 
to include a certifier- i p. pur si an 1 10 Pa U.S.C. §120F(b) 
al lev;' no an interloci ' r; appeal, and upon consideration of 
tho pan err. submitted \j L- part Ur, i 1 i. hereby 


4 
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ORDERED that the Opinion end Order of March 8 , 
1971 , bt amended and supplemented to include- as the last 
paragraph the following language: "This order involves 
a controlling question of law of first impression and an 
immediate appeal from this order nay materialiy advance 
the ultimate termination cf this litigation." 

DO ORDERED. 


/' 


i ' ■* 

Uultf d 


a_ 


it 


* . V 

Dist rict 



Dated: Hew York, N. Y. 

April lb, 197*». 



74.0133 
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D <1 


1'SITED STATES COURT OF A1TKAUS 


Second Circuit 


At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
23^ day of «day • one thousand nine hundred 

anrf gavonty-four* 


Exxon Corporation, 

v. 

The- w ity of ?'rf York, Tnvirotunrntal Protection 

.v.-jlnir.xration of t.o u'. / oi w Yoxkr nndt 

of t.m Lrsvi orsrrcncal Protection 
Ai.ainj aeration ot l..« f t-y of York, 

* xr~.ona«:it.a 


Cc tty Oil Co. , (rr.ctsm Cnerttiona) , Inc., culf : 

Oil co., U.. / : 1 i :• .1 corporation » and Gun oil 

Cur.pany of Pcnnrr'lvehia, 

t liintj.fi <* ; 

v • 

r- r Cltv o f 1 Ynrk. T T vtert T lleh, mviromtental 
fcxotcction Ao-iirsirttratar of tne City of Kcw York,et al. 
iefenoanta. 


(■ 
i/? 



It is hereby ordered that the motiop made herein by counsel for the 






petitioner 




£il&<t Anril 25, 1074 for leave 

to 2.7 C 2 C i.li.s 2 (b) and rule 5 of t'-.a iec’cral i c.lv a 


to e-'nrnl pursuant 
of Appcii.ly.ee V rov 


ct.ure 


Ih 1 and it hereby is granted 



c.rAirrnD. 


i..— v-L 


I (’lenient. 


V.i lived ijLi.tCilg 


Wllllfln 11. Ifullif.an 

VI 11 Ian H. Tlicbirfl Circuit Judges 









